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General,
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Supreme Court Case No. 35200
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SCOTT B. MAYBEE d/b/a
SMARTSMOKER.COM,
BWCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,

I

Defendant-Appellant.
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Case: CV-OC-2006-17645 Current Judge: Kathryn A. Sticklen
State Of ldaho vs. Scott B Maybee

State Of ldaho vs. Scott B Maybee
Date

3/16/2007

Judge

Code

User

NCOC

CCTEELAL

New Case Filed Other Claims

Kathryn A. Sticklen

COMP

CCTEELAL

Complaint Filed

Kathryn A. Sticklen

SMFl

CCTEELAL

Summons Filed

Kathryn A. Sticklen

AFOS

CCCHILER

Affidavit Of Service (10/5/06)

Kathryn A. Sticklen

MOTN

CCCHILER

Motion for Entry of Default Judgment

Kathryn A. Sticklen

APED

CCCHILER

Application For Entry Of Default

Kathryn A. Sticklen

MEMC

CCCHILER

Kathryn A. Sticklen

AFFD

CCCHILER

AFFD

CCCHILER

AFFD

CCCHILER

Memorandum Of Costs, lnvestigative Expenses,
And Attorney Fees
Afftdavit of BrettT Delange in Support of Default
Judgment
Affidavit in Support of Memorandum of Costs,
lnvestigative Expenses, and Attorney Fees
Affidavit of Failure to Plead or Otherwise Defend

Kathryn A. Sticklen

ODEF

CCKENNJA

Order Of Default

Kathryn A. Sticklen

CDlS

CCKENNJA

Kathryn A. Sticklen

MOTN

CCEARLJD

MEMO

CCEARLJD

AFFD

CCEARLJD

NOTC

CCEARLJD

Civil Disposition entered for: Maybee, Scott B,
Defendant; State Of Idaho, Plaintiff.
order date: 11/13/2006
Motion to Set Aside Default Judgment
(Kristensen for Scott Maybee)
Memorandum in Support of Motion to Set Aside
Judgment
Affidavit of Margaret Murphy in Support of
Motion to Set Aside Default Judgment
Notice of Hearing for Motion (1.10.07@4:30pm)

MEMO

CCDWONCP

AFFD

CCDWONCP

REPL

CCBARCCR

HRHD

CCKENNJA

HRSC

CCKENNJA

ORDR

CCKENNJA

ANSW

MCBIEHKJ

Defendant's Reply to Plaintiffs Memorandum in
Opposition to Defendant's Motion to Set Aside
Judgment
Hearing result for Motion held on 01/10/2007
04:30 PM: Hearing Held Motion to Set Aside
Default Judgment
Hearing Scheduled (Status 03/13/2007 03:30
PM) Phone w/stipulation
Order granting defendnat's motion to set aside
default judgment
Verified Answer ( D Kristensen for S Maybee)

NOTS

CCEARLJD

Notice Of Service

Kathryn A. Sticklen

HRHD

CCKENNJA

Hearing result for Status held on 03/13/2007
03:30 PM: Hearing Held Phone w/stip~latiOn

Kathryn A. Sticklen

Hearing Scheduled (Pretrial Conference
01/28/2008 04:OO PM) Phone

Kathryn A. Sticklen

HRSC

CCKENNJA

-

Plaintiffs Memorandum in Opposition to
Defendants' Motion to Set Aside Default
Judgment
Affidavit of Brett T DeLange

-

Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen
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State Of ldaho vs. Scott B Maybee
Date

Code

User

311612007

HRSC

CCKENNJA

Hearing Scheduled (Jury Trial 0211112008 09:OO Kathryn A. Sticklen
AM) 5 Days

NOTS

CCWATSCL

NOTS

CCAMESLC

Notice Of Service
Notice Of Service

MOTN

CCPRICDL

Motion for Limited Admission

ORDR

DCLYKEMA

NOTS

CCAMESLC

MOSJ

CCNAVATA

Order Granting Limited Admission of Margaret A. Kathryn A. Sticklen
Murphy
Notice Of Service
Kathryn A. Sticklen
Motion For Summary Judgment
Kathryn A. Sticklen

MEMO

CCNAVATA

AFFD

CCNAVATA

AFFD

CCNAVATA

HRSC

CCNAVATA

HRVC

CCKENNJA

HRSC

CCDWONCP

MOSJ

Judae

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

Memorandum in Support of Motion for Summary Kathryn A. Sticklen
Judgment
Affidavit of Terry Pappin
Kathryn A. Sticklen
Affidavit of Sydney Donahoe
Kathryn A. Sticklen

CCBLACJE

Hearing Scheduled (Motion for Summary
Judgment 08/14/2007 03:30 PM)
Hearing result for Motion for Summary Judgment
held on 08/14/2007 03:30 PM: Hearing Vacated
Amended Notice of Hearing (Motion for
Summary Judgment 09/18/2007 03:30 PM)
Defs Cross-Motion For Summary Judgment

Kathryn A. Sticklen

MEMO

CCBLACJE

Memorandum in Support of Cross-Motion

Kathryn A. Sticklen

AFFD

CCBLACJE

Affidavit of Peter Day in Support of Cross-Motion Kathryn A. Sticklen

AFFD

CCBLACJE

AFFD

CCBLACJE

HRSC

CCBLACJE

RPLY

CCWATSCL

AFFD

CCWATSCL

Affidavit of Scott 6. Maybee in Support of
Cross-Motion
Affidavit of Margaret A. Murphy in Support of
Cross-Motion
Notice of Hearing Scheduled
9-18-07 @ 3:30 PM
State of Idaho's Reply Memorandum in Support
of Motion for SJ and in Oppositionto Defendant's
Cross-Motion for SJ
Second Affidavit of Sydney Donahoe

Kathryn A. Sticklen

AFFD

CCWRIGRM

Affidavit of Richard D Kaufman

Kathryn A. Sticklen

RPLY

CCWRIGRM

HRHD

CCKENNJA

HRVC

CCKENNJA

HRVC

CCKENNJA

Kathryn A. Sticklen
Defendants Reply Memorandum in Support of
Defendants Cross-Motion for Summary
Judgment
Hearing result for Motion for Summary Judgment Kathryn A. Sticklen
held on 09/18/2007 03:30 PM: Hearing Held
Hearing result for Jury Trial held on 0211112008 Kathryn A. Sticklen
09:OO AM: Hearing Vacated 5 Days (Decision
Issued)
Kathryn A. St1
Hearing result for Pretrial Conference held on
Hearing
Vacated
Phone
01/28/2008 04:OO PM:
(Decision Issued)

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

QwOO4
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State Of ldaho vs. Scott B Maybee
Date

Code

User
CCKENNJA

OBJT

CCEARLJD

NOHG

CCEARLJD

HRSC

CCEARLJD

MOTN

CCSTROMJ

AFSM

CCSTROMJ

MEMO

CCSTROMJ

NOHG

CCSTROMJ

MEMO

CCCHILER

MEMO

CCCHILER

AFFD

CCCHILER

HRHD

CCKENNJA

DEOP

Judge

-

Civil Disposition entered for: Maybee, Scott B,
Kathryn A. Sticklen
Defendant; State Of Idaho, Plaintiff.
order date: 10/31/2007---Memorandum Decsion
& Order
Kathryn A. Sticklen
Objection to Proposed Final Judgment
Notice Of Hearing on Objection to Proposed
Final Judgment (1.7.08@3pm)
Hearing Scheduled (Hearing Scheduled
01/07/2008 03:OO PM) Objection to Plaintiff
Proposed Final Judgment
Motion for Reconsideration
Aftidavit In Support Of Motion for
Reconsideration
Memorandum in Support of Motion for
Reconsideration
Notice Of Hearing RE: Motion for
Reconsideration(01-07-2008 @3:00pm)
The State of Idaho's Reply Memorandum in
Opposition to Defendant's Motion for
Reconsideration
The State of Idaho's Reply Memorandum in
Support of the Proposed Final Judgment
Affidavit of Beth A Kittelmann

Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

CCKENNJA

Hearing result for Hearing Scheduled held on
01/07/2008 03:OO PM: Hearing Held Objection
to Plaintiff Proposed Final Judgment
Motion for Reconsideration
Memorandum Decision & Order

Kathryn A. Sticklen

JDMT

CCKENNJA

Judgment

Kathryn A. Sticklen

MEMC

CCAMESLC

Memorandum Of Costs And Attorney Fees

Kathryn A. Sticklen

AFFD

CCAMESLC

Aftidavit in Support of Memo of Fees and Costs

Kathryn A. Sticklen

NOSC

CCBOYIDR

Kathryn A. Sticklen

MOTN

CCTEELAL

MEMO

CCTEELAL

NOTH

CCPRICDL

Notice Of Substitution Of Counsel (Sinclair and
Pooser for Defendant Scott B. Maybee)
Defendant's Motion to Disallow Plaintiffs' Costs
and Attorney Fees
Memorandum in Support of Defendant's Motion
to Disallow Plaintiffs' Costs and Attorney Fees
Notice Of Hearing

HRSC

CCPRICDL

Hearing Scheduled (Motion 05/05/2008 03:30
PM) Motion to Disallow Plaintiffs Costs and
Attorneys Fees

Kathryn A. Sticklen

APSC

CCTHIEBJ

Appealed To The Supreme Court

Kathryn A. Sticklen

HRVC

CCKENNJA

Kathryn A. St
Hearing result for Motion held on 05/05/2008
03:30 PM: Hearing Vacated Motion to Disallow
Plaintiffs Costs and Attorneys Fees

Kathryn A. Sticklen
Kathryn A. Sticklen
Kathryn A. Sticklen

-
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State Of Idaho vs. Scott B Maybee
Date

Code

User

Judge

4/22/2008

STIP

CCCHILER

Stipulation Concerning Costs and Attorney Fees

Kathryn A. Sticklen

4/23/2008

ORDR
STAT

CCKENNJA
CCKENNJA

Order concerning Costs &Attorney fees

Kathryn A. Sticklen

STATUS CHANGED: closed

Kathryn A. Sticklen

-

LAWRENCE G. WASDEN
ATTORNEYGENERAL
STATE OF IDAHO
BRETT T. DeLANGE (ISB No. 3628)
Deputy Attorney General
Consumer Protection Unit
Office of the Attorney General
Len B. Jordan Building
650 W. State St., Lower Level
P. 0. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 334-2424
Attorneys for the State of Idaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY O F ADA
STATE OF IDAHO by and through
LAWRENCE G. WASDEN, Attorney
General

)
)
) CaseNo.Cv
)

ci;

0617644

i

Plaintiff,

1

VERIFIED

VS.

SCOTT B. MAYBEE. dmla
SRIAKTSA~OKER.CORI,
BUY CHEAPCIGARETTES.COM,
AND ORDERSMOKESDlRECT.COM,

) COMPLAINT
)

1
j

Defendant.
BACKGROUND
1.

In 1999, the Idaho Legislature found that cigarette smoking presents serious

public health concerns to the State of Idaho and to Idaho citizens. Idaho Code $ 39-7801(a).
Indeed, the Legislature has determined that "[t]obacco is the number one killer in Idaho causing
more deaths by far than alcohol, illegal drugs, car crashes, homicides, suicides, fires and AIDS
combined," and that tobacco usage is "the single most preventable cause of death and disability
in Idaho." Idaho Code $ 39-5701. The Legislature also determined that youth access to tobacco

is a matter of State concern. Idaho Code § 39-5701.

VERIFIED COMPLAINT - 1

I

2.

Noting that the Surgeon General of the United States has also determined that

smoking causes lung cancer, heart disease and other serious diseases, the Idaho Legislature
found that cigarette smoking presents serious financial concerns for the State of Idaho. Under
certain health-care programs, the State may have a legal obligation to provide medical assistance
to eligible persons for health conditions associated with cigarette smoking, and those persons
may have a legal entitlement to receive such medical assistance. Idaho Code $ 39-7801 (a) and
(b). Under these programs, the Legislature found, the State pays millions of dollars each year to
provide medical assistance to persons for health conditions associated with cigarette smoking.
Idaho Code 5 39-7801(c).
3.

The Idaho Legislature has also concluded that "the prevention of youth access to

tobacco products . . . to be a state goal to promote the general health and welfare of Idaho's
young people."

Idaho Code Section 39-5701. The Legislature further determined that the

financial burdens imposed on the State by cigarette smoking should be borne by tobacco product
manufacturers, rather than by the State, to the extent that such manufacturers either determine to
enter into settlement agreements with the State or are found culpable by the coui-ts. Idaho Code
$ 39-7801(d).

4.

On November 23, 1998, leading United States tobacco product manufacturers

entered into a settlement agreement, entitled the "Master Settlement Agreement," with the State
of Idaho. The Master Settlement Agreement obligates these manufacturers to pay substantial
sums to the State (tied in part to their volume of sales); to fund a national foundation devoted to
the pursuit of public health interests; and to make substantial changes in their advertising and
marketing practices and corporate culture with the intention of reducing underage smoking.
Idaho Code $ 39-7801(e).
5.

Promptly thereafter, the Idaho Legislature declared that it would be contrary to

the policy of the State of Idaho if a tobacco product manufacturers could determine not to enter
into such a settlement agreement (nonparticipating tobacco product manufacturers) and thereby
use the resulting cost advantage to derive large profits in the years before liability may arise,

VERIFIED COMPLAINT - 2
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without ensuring that the State will have an eventual source of recovery from them if they are
proven to have acted culpably. This legislative determination was driven, in part, by the fact that
many diseases caused by tobacco usage often do not appear until many years after the affected
individual begins smoking. Idaho Code 5 39-7801(a) and (0.

6.

The Idaho Legislature thus determined that it is in the interest of the State of

Idaho to require that nonparticipating tobacco product manufacturers establish a reserve fund to
guarantee a source of compensation and to prevent such manufacturers from deriving large,
short-term profits and then becoming judgment-proof before liability may arise. Idaho Code

5

39-7801(f).
7.

Accordingly, shortly after the Master Settlement Agreement was signed, the Idaho

Legislature passed the Idaho Tobacco Master Settlement Agreement Act (the Master Settlement
Agreement Act). In essence, the Master Settlement Agreement Act requires "tobacco product
manufacturers" to either: (1) "[blecome a participating manufacturer (as that term is defined in
Section IIG) of the Master Settlement Agreement) and generally perform its financial
obligations under the Master Settlement Agreement," or (2) place into a qualified escrow fund
the amounts required by Idaho Code 5 39-7803(b)(1) of the Master Settlement Agreement Act.
8.

Also, in 1998, to address further the serious health consequences of tobacco, the

Idaho Legislature passed the Prevention of Minors' Access to Tobacco Act (the Minor Access
Act), codified at Title 39, Chapter 57, Idaho Code. One way the State has implemented its goal
of addressing youth tobacco usage and sales is Idaho Code 5 39-5704 of the Minor Access Act.
That section prohibits the sale, distribution, or offering of tobacco products at retail without a
tobacco permit having first been granted by the Idaho Department of Health and Welfare. Idaho
Code

5 39-5709 of the Minor Access Act thus declares that the sale or distribution of tobacco

products without a permit is "considered by the state of Idaho as an effort to subvert the state's
public purpose to prevent minor's access to tobacco products."
9.

In 2003, the Idaho Legislature decided that violations of the Master Settlement

Agreement Act threatened not only the integrity of Idaho's agreement with the tobacco

VERIFIED COMPLAINT - 3
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companies, but also the fiscal soundness of the state and public health and responded with
procedural enhancements to help prevent such violations through adoption of the Idaho Tobacco
Master Settlement Agreement Complementary Act (the Complementary Act), codified at Title
39, Chapter 84, Idaho Code. Idaho Code 5 39-8401. Idaho Code 5 39-8403(3) of the
Complementary Act makes it unlawful for any person to sell, offer or possess for sale in Idaho
cigarettes of a tobacco product manufacturer or brand family not included on Idaho's Directory
o f Compliant Tobacco Product Manufacturers and Brand Families (Idaho Compliant Tobacco
Manufacturer Directory).
10.

Also in 2003, the Idaho Legislature expanded the scope o f the Minor Access Act

expressly to include coverage o f tobacco product sales over the Internet. See 2003 Idaho Sess.
Laws. Ch. 273, p. 728. Such sales are defined as "delivery sales" by Idaho Code 5 39-5702(2)
(Supp.) of the Minor Access Act. The Legislature has made clear that hternet tobacco retailers
are subject to all regulation o f tobacco sales that exists for the more traditional ways in which
tobacco products are sold and used, Idaho Code 5 39-5714 (2006 Supp.), including, without
limitation, compliance with the Complementary Act.
11.

This lawsuit is being filed because Defendant Scott B. Maybee has been warned

in writing o f his multiple and various violations o f Idaho law relating to the sale o f tobacco
products, but has chosen to ignore and act in defiance of these laws. His unlawful actions,
spelled out below, undermine and undercut the Idaho Legislature's stated goals and concerns
with respect to tobacco sales and usage. Specifically, Defendant has sold over three million
cigarettes in Idaho without obtaining the permit required by the Minor Access Act. Furthermore,
a very large portion o f his cigarettes sales are o f brand families and o f manufacturers that are not
and have never been on the Idaho Compliant Tobacco Manufacturer Directory. Defendant will
continue to violate Idaho law and undermine Idaho's stated goals and policies related to tobacco
usage and sales until he is stopped and deterred.

VERIFIED COMPLAINT - 4

JURISDICTION, PARTIES, AND VENUE
12. This Court has subject matter jurisdiction over the parties and this matter for the
relevant time period that is the subject of this Verified Complaint pursuant to the Complementary
Act and the Minor Access Act.
13.

Pursuant to Idaho Code 5 5-514, the Complementary Act, and the Minor Access

Act, this Court has personal jurisdiction over Defendant Scott B. Maybee. Specifically, for
purposes of Section 5-514, Defendant has transacted business within Idaho. For purposes of the
Complementary Act, Defendant is a person who has sold or offered for sale in Idaho over one
million cigarettes of tobacco product manufacturers or brand families not included on Idaho's
Coinpliant Tobacco Manufacturer Directory. For purposes of the Minor Access Act, Defendant
has sold, or distributed for sale, over three million tobacco products at retail to Idaho consumers.
14.

Lawrence G. Wasden is the Attorney General of the State of Idaho. He is

authorized, and has the duty, pursuant to Idaho Code $5 39-5710 (Supp.) 39-8406, and 39-8407
of, respectively, the Minor Access Act and the Complementary Act, to investigate and prosecute
violations of these two Acts on behalf of the State of Idaho.
15.

Defendant is an out-of-state individual doing business under various names,

including smartsmoker.com, buycheapcigarettes.com, and ordersmokesdirect.com.
16.

Because Defendant is a non-resident of the State of Idaho venue is proper in this

Court pursuant to Idaho Code $5-404.

FACTUALBACKGROUND
17.

Defendant Scott B. Maybee sells at retail, offers for sale at retail, and ships

cigarettes to Idaho consumers. Defendant:
A.

Is not registered to do business in the State of Idaho;

B.

Does not have a registered agent for service of process; and

C.

Does not have a tobacco permit issued by the Idaho Department of Health and

Welfare, as required by Idaho Code 5 39-5704 of the Minor Access Act.

VERIFIED COMPLAINT - 5
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18.

Defendant has described himself as a "remote tobacco retailer," and has admitted

that he does business, in part, under the names of smartsmoker.com, buycheapcigarettes.com,
and ordersmokesdirect.com. These companies are operated out of Defendant's principal place of
business at 255 Rochester Street, Salamanca, New York, 14778.
19.

Defendant has described his "remote tobacco retailer" business to mean "that I

accept customer orders through the Internet or by phone or mail."
20.

As described by Defendant, each of his retail tobacco sales to Idahoans qualifies

as a "delivery sale," as that term is defined by Idaho Code

5

39-5702(2) of the Minor Access

Act.
21.

Defendant has admitted that "[a]pproximately 75% of my retail [tobacco] sales

are to out-of-state purchasers. These sales are completed in the home state of the purchaser once
their orders have been delivered through the mails. . . .These out-of-state shipments of cigarettes
are not intended for resale in the purchaser's home state, but are retail sales intended for the
purchaser's use and consumption."
22.

According to reports Defendant has provided the Idaho State Tax Commission,

.for the time period April 2005 through July 2006, he transacted business in the State of Idaho by
selling 3,159,200 cigarettes at retail to Idaho consumers and shipping these cigarettes to
individual Idaho consumers. Defendant conducted these retail cigarette sales via his websites
smartsmoker.com, buycheapcigarettes.com, and ordersmokesdirect.com.
23.

Each of Defendant's identified websites invites customers to place orders for

cigarettes or tobacco products at the website itself or through a phone number, fax number, email address, or U.S. mail address listed on each website.
24.

Based upon information and belief, the Idaho consumers who buy cigarettes or

other tobacco products from Defendant place their orders directly at one of the wehsites
referenced in paragraph 22 or through a phone number, fax number, e-mail address, or U.S. mail
a.

address listed on each website.

-

VERIFIED COMPLAINT 6

25.

Based upon information and belief, the cigarettes or other tobacco products

ordered from Defendant are delivered by him into Idaho to those ldaho consumers by use of the
mail or a delivery service.
26.

According to the reports Defendant has provided the ldaho State Tax

Commission, he sold and shipped cigarettes and tobacco products to individuals residing in
Idaho, including Ada County, Idaho. Based upon information and belief cigarette sales and
shipments into ldaho continue to occur.
27.

A number of Defendant's cigarette sales violated the Complementary Act.

Indeed, of the total 3,159,200 cigarettes that were sold at retail and shipped to individual Idaho
consumers during the fifteen-month period described above, 2,280,800 of these cigarettes, or
over 72 percent of all of Defendant's cigarette sales, were of cigarettes of brand families and
tobacco product manufacturers that were not and are not on the Idaho Compliant Tobacco
Manufacturer Directory.
28.

Specifically, from April 2005 through July 2006, Defendant sold at retail and

shipped into Idaho to Idaho customers 1,663,600 Seneca brand family cigarettes sold in Idaho
(1,384,800

were

from

the

smartsmoker.com website;

196,000

were

from

the

ordersmokesdirect.com website; and 82,800 were from the buycheapcigarettes.com website).
These cigarettes and the tobacco product manufacturer that manufactures them-Grand
Enterprises-were

River

not included on the Idaho Compliant Tobacco Manufacturer Directory as of

the dates of sales. Neither is on the Directory today.
29.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 228,000 Tucson brand family cigarettes sold in ldaho (154,600 were
from the smartsmoker.com website; 44,000 were from the ordersmokesdirect.com website; and
29,400 were from the buycheapcigarettes.com website). These cigarettes and the tobacco
product manufacturer that manufactures them-Alternative

Brands, hc.-were

not included on

the Idaho Compliant Tobacco Manufacturer Directory as of the dates of the sales. Neither is on
the Directory today.

VERIFIED COMPLAINT - 7

30.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 193,200 Kingsley brand family cigarettes sold in Idaho (147,200 were
from the smartsmoker.com website; 30,000 were from the ordersmokesdirect.com website; and
16,000 were from the buycheapcigarettes.com website). These cigarettes and the tobacco
product manufacturer that manufactures them-Sudamax
Ltd-were

Industria e Comercio de Ciganos,

not included on the Idaho Compliant Tobacco Manufacturer Directory as of the dates

of the sales. Neither is on the Directory today.
31.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 54,200 Desert Sun brand family cigarettes sold in Idaho (30,800 were
from the smartsmoker.com website; 23,400 were from the buycheapcigarettes.com website).
These cigarettes and the tobacco product manufacturer that manufactures them-Prime
Manufacturing Corporation-were

Mover

not included on the Idaho Compliant Tobacco Manufacturer

Directory as of the dates of the sales. Neither is on the Directory today.
32.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 47,000 Yukon brand family cigarettes sold in Idaho (10,800 were from
the smartsmoker.com website; 2,200 were from the ordersmokesdirect.com website; and 34,000
were from the buycheapcigarettes.com website). These cigarettes and the tobacco product
manufacturer that manufactures them-Mighty

Corp-were

not included on the Idaho

Compliant Tobacco Manufacturer Directory as of the dates of the sales. Neither is on the
Directory today.
33.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 25,600 Niagara's brand family cigarettes sold in Idaho (9,600 were
from the smartsmoker.com website; and 16,000 were from the ordersmokesdirect.com website).
These cigarettes and the tobacco product manufacturer that manufactures them-presently
Sovereign Tobacco Company-were

not included on the Idaho Compliant Tobacco

Manufacturer Directory as of the dates of the sales. Neither is on the Directory today.
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34.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 23,400 Primo brand family cigarettes sold in Idaho (5,200 were from
the smartsmoker.com website; 3,600 were from the ordersmokesdirect.com website; and 14,600
were from the buycheapcigarettes.com website). These cigarettes and the tobacco product
manufacturer that manufactures them-presently

Makedonija Tabak 2000-were

not included

on the Idaho Compliant Tobacco Manufacturer Directory as of the dates of the sales. Neither is
on the Directory today.
35.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 18,600 Unify brand family cigarettes sold in Idaho (10,600 were from
the smartsmoker.com website; and 8,000 were from the buycheapcigarettes.com website). These
cigarettes and the tobacco product manufacturer that manufactures them-presently
Mover Manufacturing Corporation-were

Prime

not included on the Idaho Compliant Tobacco

Manufacturer Directory as of the dates of the sales. Neither is on the Directory today.
36.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 18,400 Opal brand family cigarettes sold in Idaho (3,200 were from the
smartsmoker.com website; 8,000 were from the ordersmokesdirect.com website; and 7,200 were
from the buycheapcigarettes.com website).

These cigarettes and the tobacco product

manufacturer that manufactures them-presently

Grand River Enterprises-were

not included

on the Idaho Compliant Tobacco Manufacturer Directory as of the dates of the sales. Neither is
on the Directory today.
37.

From April 2005 through July 2006, Defendant sold at retail and shipped into

Idaho to Idaho customers 7,800 Mond brand family cigarettes sold in Idaho (7,800 were from the
buycheapcigarettes.com website). These cigarettes and the tobacco product manufacturer that
manufactures them-presently

Concord Tobacco International-were

not included on the Idaho

Co'mpliant Tobacco Manufacturer Directory as of the dates of the sales. Neither is on the
Directory today.

-
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38.

In short, the cigarettes listed above were manufactured by tobacco product

manufacturers not in compliance with Idaho's Tobacco Master Settlement Agreement Act and
Complementary Act and were not listed on the Idaho Compliant Tobacco Manufacturer
Directory. In each instance as well, Defendant sold these cigarettes at retail and shipped them
into Idaho to Idaho customers without the tobacco permit required by Idaho Code $ 39-5704 of
the Minor Access Act.
39.

Idaho Code $$ 39-5716 through 5717 of the Minor Access Act impose upon

tobacco retail sales permitees various disclosure, notice and shipping obligations with respect to
delivery sales. Upon information and belief, Defendant did not comply with these requirements
Specifically, on information and belief, Defendant did not (1) post on his websites a prominent
and clearly legible statement that his retail sales of cigarettes are taxable under chapter 25, title
63, Idaho Code, and an explanation of how such tax has been, or is to he paid, with respect to
such delivery sales, as required by Section 39-5716 of the Minor Access Act; and (2) include as
part of the shipping documents a clear and conspicnous statement providing as follows:
TOBACCO PRODUCTS: IDAHO LAW PROHIBITS SHIPPING TO
INDIVIDUALS UNDER THE AGE OF EIGHTEEN YEARS, AND REQUIRES
THE PAYMENT OF TAXES PURSUANT TO CHAPTER 25, TITLE 63,
IDAHO CODE. PERSONS VIOLATING THIS MAY BE CIVILLY AND
CRIMINALLY LIABLE.
as required by Section 39-5717 of the Minor Access Act.
40.

Accordingly, the Defendant has violated (1) the Complementary Act by selling or

offering for sale in Idaho cigarettes of a tobacco product manufacturer or brand family not
included on the Idaho Compliant Tobacco Manufacturer Directory; and (2) the Minor Access
Act by selling cigarettes at retail to Idaho customers without having possession of the tobacco
permit required by Idaho Code $ 39-5704 of the Minor Access Act.

FIRST CAUSE OF ACTION-IDAHO COMPLEMENTARY ACT

41.

The Attorney General incorporates by reference the allegations contained in the

preceding paragraphs.

-
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42.

Defendant Scott B. Maybee was notified in writing of his responsibilities as a

seller of tobacco products under the Complementary Act. Specifically, Defendant was advised
that the Complelnentary Act prohibits selling and offering to sell to Idaho consumers cigarettes
of tobacco product manufacturers or brand families that are not included on the Idaho Compliant
Tobacco Manufacturer Directory. Despite receiving such notice, Defendant has declined to stop
his illegal sales into Idaho and, pursuant to information and belief, today continues to violate the
Complementary Act's provisions by selling various cigarette brand families manufactured by
tobacco product manufacturers that are not included on the Idaho Compliant Tobacco
Manufacturer Directory. Defendant's tobacco retail sales of cigarettes of tobacco product
manufacturers or brand families that are not included on the Idaho Compliant Tobacco
Manufacturer Directory violate Idaho Code 3 39-8403(3) of the Complementary Act.
43.

Idaho Code 3 39-8406(1) of the Complementary Act states that each sale or offer

to sell of a cigarette in violation of Idaho Code Section 39-8403(3) of that Act constitutes a
separate violation and provides that each sale or offer to sell, and each cigarette possessed in
violation of Section 39-8403(3) shall constitute a separate violation. For each violation, the
Court may impose a civil penalty in an amount not to exceed the greater of five hundred percent
(500%) of the retail value of the cigarettes or five thousand dollars ($5,000) upon a
determination of violation of Section 39-8403(3).

SECOND CAUSE OF ACTION-IDAHO MINOR ACCESS ACT
44.

The Attorney General incorporates by reference the allegations contained in the

preceding paragraphs.
45.

Defendant Scott B. Maybee was notified in writing of his responsibilities as a

seller of tobacco products under the Minor Access Act. Specifically, Defendant was advised of
Idaho's prohibition of selling tobacco products at retail without first possessing the tobacco
permit required by Idaho Code § 39-5704 of the Minor Access Act. He was also advised of his
notice and disclosure requirements under the Minor Access Act. Despite receiving such notice,
Defendant has declined to stop his illegal sales into Idaho and, pursuant to information and belief

VERIFIED COMPLAINT - 11

today continues to violate the Minor Access Act by selling cigarettes at retail to Idaho consumers
without Defendant possessing the required tobacco permit and without Defendant making the
notices and disclosures required by the Minor Access Act. Defendant's retail sales of tobacco
products without possessing the tobacco permit required by Idaho Code $ 39-5704 of the Minor
Access Act is a violation of that section. Defendant's failure to provide the notices and
disclosures required by Idaho Code

$5 39-5716 and 39-5717 of the Minor Access Act, are

violations of those two sections.
46.

Idaho Code 5 39-5710(7) (Supp) of the Minor Access Act authorizes the Attorney

General to bring an action in District Court to restrain violations of the Minor Access Act by any
person.

REQUEST FOR RELIEF
The Attorney General respectfully asks that this Court:
1. Find that Defendant Scott B. Maybee has violated Idaho Code

5 39-8403(3) of the

Complementary Act by selling or offering for sale in Idaho cigarettes of tobacco product
manufacturers or brand families not included in the Idaho Compliant Tobacco Manufacturer
Directory.
2. Find that Defendant has violated Idaho Code $ 39-5704 of the Minor Access Act by

selling to Idaho consumers, at retail, cigarettes without first having received a tobacco permit
from the Idaho Department of Health and Welfare, as required by Section 39-5704.
3. Find that Defendant has violated Idaho Code

$5 39-5716 and 39-5717 of the Minor

Access Act by failing to make notice and disclosures required by these sections,
4. Find that Defendant's multiple violations of the Complementary Act constitute
separate violations thereof; and award judgment against Defendant for civil penalties in the
amount of five hundred percent (500%) of the retail value of the cigarettes unlawfully sold, or
five thousand dollars ($5,000) per violation, whichever is greater.
5. Find that Defendant's multiple violations of the Minor Access Act constitute separate
violations thereof; and enjoin Defendant Maybee from all retail sales of tobacco products to Idaho

VERIFIED COMPLAINT - 12

000018

consumers until he obtains a tobacco pennit from the Idaho Department of Health and Welfare, as
required by Idaho Code $ 39-5704. Even upon obtaining such a tobacco permit, restrain
Defendant of any subsequent violations of the Minor Access Act's notice and disclosure
requirements.

6 . Awad judgment against Defendant for all of the Attorney General's reasonable costs,
expenses, and attorney's fees in bringing this action, as authorized by Idaho Code $ 39-8407(5) of
the Complementary Act.
7. Award the Attorney General such other, further, or different relief, as the Court
considers appropriate.

DATED this a @ f September, 2006.
LAWRENCE G. WASDEN
ATTORNEYGENERAL,
STATE OF I D M O

BY

VERIFIED COMPLAINT - 13

BRETT T. DeLANGE
Deputy Attorney General
Consulner Protection Unit

VERIFICATION
STATE OF IDAHO
) ss.

County of Ada
SYDNEY DONAHOE, being fist duly sworn on oath, deposes and says that she is a
Tobacco Compliance Specialist in the Civil Litigation Division of the Office of the Attorney
General, that she has read the foregoing Verified Complaint, and that the facts therein are true to the
best of her knowledge, informalion, and belief.

Office of the Attorney General
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BRETT T. DeLANGE (ISB No. 3628)
Deputy Attorney General
Consumer Protection Unit
Office of the Attorney General
Len B. Jordan Building
650 W. State St., Lower Level
P. 0. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 334-2424
Attorneys for the State of Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR T m COUNTY OF ADA
STATE OF IDAHO b and through
LAWRENCE G. WA~DEN,Attorney
General
Plaintiff,

)
)
) Case No. CV Cot2617645
)
) DEFAULT JUDGMENT
)

i

VS.

SCOTT B. MAYBEE, et al.
Defendant.

i

1
1
j

The Plaintiff, State of Idaho, has made application for entry of default judgment.
The Court, having reviewed the Affidavit of Failure to Plead or Otherwise Defend, the
Affidavit of Brett T. DeLange in Support of Default Judgment, the file herein, and
otherwise being advised in the premise finds that:
Defendant Scott B. Maybee was properly served notice of the Verified Complaint
and has failed to plead or otherwise defend within the time required;
Defendant Scott B. Maybee has violated Idaho's Tobacco Master Settlement
Agreement Complementary Act (Complementary Act), Idaho Code

JK

-

DEFAULT JUDGMENT 1

5 39-8401 (Supp), et

seq. by selling or offering for sale in Idaho cigarettes of a tobacco product manufacturer
or brand family not included on the Idaho Compliant Tobacco Manufacturer Directory,
which is prohibited by Idaho Code 9 39-8403 (Supp) of the Complementary Act; and
Defendant Scott B. Maybee has violated the Idaho Prevention of Minors' Access
to Tobacco Act (Minor Access Act) by selling cigarettes at retail to Idaho consumers
without having possession of the tobacco permit required by Idaho Code 9 39-5704 of the
Minor Access Act.

WHEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that:
State of Idaho is entitled to injunctive relief and to a monetary judgment in the
total amount of Five Hundred One Thousand Six Hundred Forty Dollars ($501,640)
broken down as follows:
1.

Plaintiff, State of Idaho, shall be awarded judgment against Defendant

Scott B. Maybee for civil penalties in the amount of Five Hundred Thousand Dollars
($500,000).

2.

Plaintiff, State of Idaho, shall be awarded .
judgment
against Defendant
-

Scott B. Maybee for &m+e-y f,,,

3.

(PHbktM.

& costs in the amount of CAdhudAX

Defendant Scott B. Maybee is enjoined from selling cigarettes to Idaho

customers until he obtains possession of the tobacco permit required by Idaho Code
39-5704 of the Minor Access Act and satisfies the monetary terms of this Judgment

IT IS SO ORDERED this

DEFAULT JUDGMENT - 2

4.e

day of

bmh

,2006.
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CLERK'S CERTIFICATE OF SERVICE

a

I HEREBY CERTIFY that on this
day of
,2005, I
%
j'
caused to be served a true and correct copy of the foregoing by placing a copy thereof in
the United States Mail, postage prepaid, addressed to:
Brett T. DeLange
Office of the Attorney General
P. 0. Box 82720
Boise, Idaho 83720-0010

rnU.S. Mail

C]Hand Delivery
Registered Mail, International Retum Receipt Requested
Overnight Mail
C]Facsimile
Statehouse Mail

Scott B. Maybee
1346 Brant North Collins,
North Collins, NY 14111-9757

C]U.S. Mail
C]Hand Delivery
Certified Mail, Return Receipt Requested

C]Overnight Mail
Facsimile
C]Statehouse Mail
Margaret Murphy
Attorney at Law
54 Hollywood Ave.
Buffalo. NY 14220

C]U.S. Mail
C]Hand Delivery

rnCertified Mail, Return Receipt Requested
C]Overnight Mail
C]Facsimile

C]Statehouse Mail

DEFAULT JUDGMl3NT - 3

"c;
-_,_

A.M.

,.

GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
S:\CLIENTS\8923\1W b u n g DeLndsnt'r Motion lo Sot Asidc Default JudmonrDOC

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH ,JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO, by and through
LAWRENCE G. WASDEN, Attorney
General,

8

+

,
I

Plaintiff,

t

CASE NO. CV-OC-06-17645

ORDER GRANTING
DEFENDANT'S MOTION TO SET
ASIDE DEFAULT JUDGMENT

,

VS.

I

I

SCOTT B. MAYBEE, d/b/a
SMARTSMOKER.COM,
BUYCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,

------.

JAN 2 2 1 ~ 0 7

t

I
I

Defendant.
This matter came before the Court on January 10,2007 on Defendant Scott B. Maybee d/b/a
SmartSmoker.com, BuyCheapCigarettes.comand 0rderSmokesDirect.com's ("Maybee") motion to
set aside the default judgment entered against him in the above-captioned matter. The Court,
having reviewed and considered all the pleadings and papers on file herein and having heard oral
argument from Christopher H. Meyer, representing Maybee, and Brett T. DeLange, representing
Plaintiff Slate of Idaho, by and through Lawrence G. Wasden, Attorney General ("State"), and
otherwise being fully advised in the premises finds that:

ORDER GRANTING DEFENDANT'S MOTION TO SET ASIDE DEFAULT JUDGMENT - 1

Two requirements must be met to set aside a default judgment. First, a party may ask for
relief from a default judgment on the grounds of mistake, inadvertence, surprise or excusable
neglect. I.R.C.P. 60(2). Second, "the moving party must plead facts which, if established, would
constitute a meritorious defense to the entry of default." Clear Springs Trout Co. v. Anthony, 123
Idaho 141, 143,845 P.2d 559,561 (1992).
The Court finds that Maybee has demonstrated "excusable neglect" in his fdilure to timely
file a response to the State's Complaint and that he has set forth facts, which, if established, would
constitute a meritorious defense to the claims raised in the State's Complaint.
WHEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that the Default
Judgment entered against Maybee will be set aside and Maybee will have until February 1,2007 to
file a responsive pleading andlor other appropriate motion in response to the State's Complaint."
DATED this@ day of January, 2007.

ORDER GRANTING DEFENDANT'S MOTION TO SET ASIDE DEFAULT JUDGMENT - 2

CATE OF SEBYU=E

-l;r'

I hereby certify that on this
day of January, 2007, I caused to be served a true and
correct copy of the foregoing by United States first-class mail, postage prepaid, and addressed to
the following:
Brett T. DeLange
Deputy Attorney General
Off~ceof the Attorney General
Consumer Protection Division
650 W. State Street
Len B. Jordan Bldg., Lower Level
Boise, ID 83720-0010
Christopher H. Meyer
Debora K. Kristensen
Givens Pursley, LLP
601 W. Bannock Street
Boise, Idaho 83701

J. DAVID NAVA

-

ORDER GRANTING DEFENDANT'S MOTION TO SET ASIDE DEFAULT JUDGMENT 3

CHRISTOPHER H. MEYER (ISB # 4461)
DEBORA K. KRISTENSEN (lSB #5337)
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
www.givenspursley.wm
Anomeys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TEIE COUNTY OF ADA

STATE OF IDAHO, by and through
LAWRENCE G. WASDEN. Attornev
General,

CASE NO. CV-OC-06-17645

Plaintiff,
VS.

SCOTT B. MAYBEE, d/b/a
SMARTSMOKER.COM,
BUYCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COW
Defendant.
Defendant, SCOTT B. MAYBEE answers the Verified Complaint of Plaintiff State of
Idaho, by and through Lawrence G. Wasden, Attorney General as follows:
1.

Denies each and every allegation contained in the Verified Complaint that alleges

or tends to allege that the Defendant acted in any way contrary to wnstitutional, statutory,
regulatory or case law.
2.

Denies sufficient knowledge or information to form a basis for responding to the

allegations contained in paragraphs 1,2,3, 5,6,28,29,30,31,32,33,34, 35, 36, and 37 ofthe
Verified Complaint.

Verified Answer - 1

3.

Denies the allegations contained in paragraphs 11, 12, 13, 39,42, and 45 of the

Verified Complaint.
4.

Admits the allegations contained in paragraphs 14, 19,23,24, and 26 of the

Verified Complaint.
5.

Neither admits nor denies the allegations contained in paragraphs 7, 16,20,27,

38, 40, 43, and 46 of the Verified Complaint that purport to assert statutory language or legal
conclusions that do not require a response.
6.

As to the allegations contained in paragraph 4 of the Verified Complaint, denies

that the payments made by participating manufacturers under the Master Settlement Agreement
are tied only "in part" to their volume of sales, but admits the remaining allegations contained in
the paragraph.
7.

As to allegations contained in paragraph 8 of the Verified Complaint, neither

admits nor denies those allegations that purport to assert statutory language or legal conclusions
that do not require a response, and denies sufficient knowledge or information to form a basis for
responding to the remaining allegations contained in the paragraph.
8.

As to allegations contained in paragraph 9 of the Verified Complaint, neither

admits nor denies those allegations that purport to assert statutory language or legal conclusions
that do not require a response, and denies sufficient knowledge or information to form a basis for
responding to the remaining allegations contained in the paragraph.
9.

As to allegations contained in paragraph 10 of the Verified Complaint, neither

admits nor denies those allegations that purport to assert statutory language or legal conclusions
that do not require a response, and denies sufficient knowledge or information to form a basis for
responding to the remaining allegations contained in the paragraph.

Verified Answer - 2

10.

As to the allegations contained in paragraph 15 of the Verified Complaint, denies

that Defendant is doing business under the name of "smartsmoker.com" or

"ordersmokesdirect,comm',
but admits the remaining allegation contained in the paragraph.
11.

As to the allegations contained in paragraph 17 of the Verified Complaint, neither

admits nor denies those allegations that purport to assert statutory language or legal conclusions
that do not require a response, but admits the remaining allegations contained in the paragraph.
12.

As to the allegations contained in paragraph 18 of the Verified Complaint, denies

that Defendant is doing business under the name of "smartsmoker.com" or

"ordersmokesdiiect,com",but admits the remaining allegation contained in the paragraph.
13.

As to the allegations contained in paragraph 21 of the Verified Complaint, neither

admits nor denies those allegations that purport to assert legal conclusions that do not require a
response, but admits the remaining allegations contained in the paragraph.
14.

As to the allegations contained in paragraph 22 of the Verified Complaint, admits

that Defendant has filed reports pursuant to the Jenkins Act, 15 U.S.C. § 375 et seq., but denies
sufficient knowledge or information to form a basis for responding to the remaining allegations
contained in the paragraph.
15.

As to the allegations contained in paragraph 25 of the Verified Complaint, denies

that orders are delivered by the use of a "delivery service," but admits the remaining allegations
contained in the paragraph.
16.

Denies each and every allegation not specified admitted.
AFFIRMATIVE AND OTHER DEFENSES

In addition to the foregoing admissions and denials, Defendant asserts the following
affirmative and other defenses to the Verified Complaint:

-

Verified Answer 3

17.

The Verified Complaint and each claim and/or cause of action therein fails to

state a claim upon which relief can be granted and the Verified Complaint should, therefore, be
dismissed in its entirety.
18.

The Verified Complaint, and each claim and/or cause of action therein, may be

subject to dismissal based upon the doctrines of waiver, estoppel and/or laches.
19.

The Verified Complaint, and each claim and/or cause of action therein, may be

subject to dismissal under several constitutional provisions because Defendant is an enrolled
member of the Seneca Nation and operates his business on the sovereign territory of the Seneca
Nation.
20.

The Verified Complaint was only recently filed and discovery has yet to occur.

Defendant has presented his response to the Verified Complaint and the affirmative defenses
currently known to him. Defendant reserves the right to supplement and/or amend his answer
and affirmative defenses depending upon discovery that occurs in this case.
21.

As a result of the filing of the Verified Complaint by the Plaintiff attempting to

assert claims and/or causes of action against Defendant, Defendant has been required to retain
counsel, Givens Pursley, LLP. Defendant is entitled to recover his costs and attorneys fees
pursuant to the provisions of Idaho Code § 12-1 17, 12-120, 12-121, Rule 54 of the Idaho Rules
of Civil Procedure and such additional rules and/or statutes as may be applicable.
DEMAND FOR JURY TRIAL

Defendant hereby demands a trial by jury of all issues raised in this matter properly so
tried, pursuant to the provisions of Idaho Rule of Civil Procedure 38.

Verified Answer - 4

WHEREFORE, after having answered the allegations contained in Plaintiffs Verified
Complaint, and asserting Affirmative and Other Defenses, Defendant respectfblly requests that
this Court enter judgment as follows:
1.

That the Plaintiffs Complaint, and each claim andlor cause of action contained

therein, be dismissed with prejudice with the Plaintiff taking nothing thereby;
2.

That the Court award Defendant his costs and attorneys fees incurred in

responding to Plaintiffs Verified Complaint;
3.

That the Court award Defendant such additional relief as the Court may deem just

and appropriate under all circumstances.
DATED this3fiay

of January, 2007

G
~ PURSLE+
S
LLP
Attorneys for Defendant

-
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STATE OF NEW YORK

)
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~ountyof E R I C

1

Scott Maybee, being first duly sworn upon oath, deposes and states as follows:
That he is the Defendant in the ahove-entitled matter; that he has read the foregoing
Verified Answer, knows the contents thereof, and the facts therein are true
upon his personal knowledge and belief

SUBSCRIBED AND SWORN TO before me this &*day

of January, 2007,
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CERTIFICATE OF SERVICE
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(

I hereby certify that on this
day of January, 2007, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Brett T. DeLange
Deputy Attorney General
Consumer Protection Unit
OfKce of the Attorney General
Len B. Jordan Building
650 W. State Street, Lower Level
Boise, Idaho 83720-0010
U.S. Mail

-
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max C]

By hand

Ovanight

JUN 1 9 2801
d . Dkv'W ?iA~.i(y-ii30;clerk

LAWRENCE G. WASDEN
ATTORNEY GENERAL
STATE OF IDAHO

3y

L. AMES
?EPIIT?

BRETT T. DeLANGE (ISB No. 3628)
Deputy Attorney General
Consumer Protection Division
Office of the Attorney General
Len B. Jordan Building
650 W. State St., Lower Level
P. 0. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 334-2424
Facsimile: (208) 854-8073
brett.delange@,ag.idaho.gov
Attorneys for the State of Idaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO by and through
LAWRENCE G. WASDEN, Attorney
General
Plaintiff,
VS.

SCOTT B. MAYBEE, d/b/a
SMARTSMOKER.COM,
BUYCHEAPCIGARETTES.COM,
AND ORDERSMOKESDIRECT.COM,
Defendant.

)
)
) Case No. CV-OC-0617645
)

1

) THE STATE OF IDAHO'S
) MOTION FOR SUMMARY
) JUDGMENT
)

1
)

)

1
)

Pursuant to Rule 56 of the Idaho Rules of Civil Procedure, the State of Idaho, by and
through Attomey General Lawrence G. Wasden, moves the court for summary judgment against

THE STATE OF IDAHO'S MOTION FOR SUMMARY JUDGMENT - 1

000034

Defendant Scott Maybee because there is no genuine issue as to any material fact, and the
Attorney General is entitled to judgment as a matter of law.
This motion is based upon all of the pleadings, motions, and other documents filed in the
above-captioned matter, and also upon the memorandum in support of this motion and the
Affidavits of Sydney Donahoe and Terry Pappin, filed concurrently with this motion, as well as
the Affidavit of Brett DeLange, filed January 3,2007.

RESPECTFULLY SUBMITTED this 19" of June, 2007
LAWRENCE G. WASDEN
ATTORNEYGENERAL
STATE OF IDAHO

By:
BRE$T T. DELANGE
Deputy Attorney General

THE STATE OF IDAHO'S MOTION FOR SUMMARY JUDGMENT - 2
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,,

.

CERTIFICATE OF SERVICE

I hereby certify that on the 19Ih day of June, 2007, I caused to be served, by the method
indicated below, a true and correct copy of the foregoing, addressed to the following:
Christopher H. Meyer
Debora K. Kristensen
Givens Pursley LLP
601 West Bannock Street
P.O. Box 2720
Boise, ID 83701-2720

U.S. Mail
Hand Delivery
C]Certified Mail, Return Receipt Requested
C]Overnight Mail
C]Facsimile
Statehouse Mail

uwy
BRETT T. DELANGE

Deputy Attorney General

THE STATE OF IDAHO'S MOTION FOR SUMMARY JUDGMENT - 3
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DEBORA K. KRISTENSEN (ISB #5337)
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
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54 Hollywood Avenue
Buffalo, New York 14220
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Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO by and through
LAWRENCE G. WASDEN, Attorney
General,

j

Case No. CV-OC-0617645

I

DEFENDANT'S CROSS-MOTION

t

FOR SUMMARY JUDGMENT

Plaintiff,
I

vs.
SCOTT B. MAYBEE d/b/a
SMARTSMOKER.COM.
BUYCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,
Defendant.

,
,

Pursuant to Rule 56 of the Idaho Rules of Civil Procedure. Defendant Scott B.
Maybee d/b/a Smartsmoker, BuyCheapCigarettes.com and OrderSmokesDirect.com., by
and through his attorneys, brings this cross-motion for summary judgment against
Plaintiff State of Idaho because there is no genuine issue of material fact and Defendant

DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - I
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Scott B. Maybee is entitled to judgment as a matter of law.
This cross motion is based upon all of the pleadings, motions and other
documents filed in the above-captioned matter, and also upon Defendant's Memorandum
in Support of Defendant's Cross-Motion for Summary Judgment and in Opposition lo
Plaintiffs Motion for Summary Judgment and the Affidavits of Margaret A. Murphy,
Peter Day and Scott B. Maybee filed concurrently herewith.
DATED t h i sa % a y of August, 2007.

GIVENS PURSLEY LLP
Allomeys for Defendant
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CERTIFICATE OF SERVICE
I hereby certify that on this z d a y of August, 2007, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
BRETT T. DeLANGE
Deputy Attorney General
Consumer Protection Division
Office of the Attorney General
Len B. Jordan Building
650 W. State Street, Lower Level
P.O. Box 83720
Boise, Idaho 83720-0010
Fax: (208) 854-8073
U.S. Mail

Fax m
y hand

Overnight
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d*DAVID NAVARRO, Clerl
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

II

I

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO, by and through
LAWRENCE G. WASDEN, Attorney General,
Case No. CV-OC-0617645

Plaintiff,
VS.

MEMORANDUM DECISION
AND ORDER

SCOTT B. MAYBEE, d/b/a
SMARTSMOKER.COM,
BWCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,
Defendant.

I

This case is before the Court on cross-motions for summary judgment. For the reasons

II

that follow, both motions will be granted in part and denied in part.
FACTS AND PROCEDURAL HISTORY

I

Defendant Scott B. Mayhee (Maybee) is an enrolled member of the Seneca Nation of

1

I
I

Indians. From the Nation's tribal territory in western New York State, Maybee operates
wholesale and retail tobacco sales businesses. Those at issue here are Internet andlor mail order

iI

retail businesses: SmartSmoker.com, OrderSmokesDirect.com, BuyCheapCigarettes.com, and/or
Great Wolf Trade Mart. Idaho residents order cigarettes from Maybee's businesses by Internet,

)Itelephone or mail. Mayhee processes the orders and ships the cigarettes directly to Idaho
residents by the United States Postal Service. Mayhee does not collect taxes on these sale? tn
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I

Idaho residents; instead, he reports the sales to the Idaho State Tax Commission pursuant to the
Jenkins Act, 15 U.S.C. § 375, et seq.
Because of the growing concern about the health effects and costs related to smoking,
many states, including Idaho, entered into settlement agreements with members of the tobacco
industry, primarily by way of what is known as the Master Settlement Agreement (MSA). In
order to implement the agreement, the settling states adopted certain legislation, known as the
Master Settlement Agreement Act (MSAA). Idaho's version is found at Idaho Code 5 39-7801,
et seq. Essentially, the MSAA requires that a tobacco manufacturer selling to consumers in
Idaho either become a participating manufacturer under the MSA or place into a qualified escrow
fund a certain amount per unit sold. The Idaho Attorney General maintains a list (the Directory)
of participating manufacturers and manufacturers who have created qualified escrow funds. The
MSAA allows the attorney general to bring a civil action on behalf of the State against any
tobacco product manufacturer who fails to escrow the required funds (Idaho Code 4 39-7803(3))
and against any distributor (wholesaler) or stamping agent (anyone who affixes tax stamps to
individual cigarette packages) of products of a manufacturer who is not a participating
manufacturer and has no qualified escrow account; that is to say, anyone not on the attorney
general's Directory. Idaho Code $39-7804.
Subsequently, the State adopted the Master Settlement Agreement Complimentary Act
(MSACA); Idaho's statute is found at Idaho Code 4 39-8401. This act makes it unlawfid for any
person to sell, offer, or possess for sale in Idaho the products of manufacturers or brand families
not included on Idaho's Directory.

MEMORANDUM DECISION AND ORDER - PAGE 2

Finally, Idaho has enacted the Prevention of Minors' Access to Tobacco Act (Minors'
1

Access Act or MAA), Idaho Code $39-5701, et seq. Under the MAA a retailer of cigarettes in

2

Idaho must obtain a tobacco permit from the Idaho Department of Health and Welfare, and must
comply with various procedures and notices designed to prevent delivery of cigarettes to minors.

4

There is no fee for the permit. The MAA was amended to include within its scope sales of

' / / tobacco products over the Internet, h o r n as "delivery sales."

I

Idaho Code $ 39-5702(2).

7

The State initiated this action against Maybee alleging that Maybee sells cigarettes of
8

manufacturers not on the Directory and does not have a permit from the Department of Health
9

and Welfare. It is undisputed that Maybee makes "delivery sales" to Idaho residents within the
meaning of the MAA, sells at retail cigarettes of manufacturers not listed on the Directory, and
12
13
l4

11 does not have the required permit. On the other hand, it is undisputed that Maybee is not a

1
11

15

I
I
I

I

manufacturer, distributor, or stamping agent within the meaning of the MSAA. Both parties

I

agree that there are no genuine issues of material fact, and the Court has not discerned any.
Neither party requested a jury trial.

16

ANALYSIS

17

Summaryjudgment is appropriate only if the affidavits, depositions, admissions, and
19

1 I other evidence in the record demonstrate that there are no genuine issues of material fact and that

2o

the moving party is entitled to judgment as a matter of law. Rule 56(c), I.R.C.P., Hiws v. Hines,

"

1

11

II
I
I

129 Idaho 847,934 P.Zd 20 (1997). When considering a motion for summary judgment, the

22

court "liberally construes the record in a light most favorable to the party opposing the motion
23

and draws all reasonable inferences and conclusions in that party's favor." Brooks v. Logan, 130
24
25

'

Idaho 574,576,944 P.2d 709,71 l(1997). Where the evidentiary facts are undisputed and the

I
I

000042
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I

court rather than a jury will be the trier of fact, "summary judgment is appropriate, despite the

1

possibility of conflicting inferences, because the court alone will be responsible for resolving the

1

conflict between those inferences." Riverside Development Co. v. Ritchie, 102 Idaho 5 15,s 19,

I

At the outset it is important to delineate what is not an issue in this case. First, although

I

it is unclear whether the State even claims a violation of the MSAA, it is clear that Maybee is not

I

a manufacturer, distributor, or stamping agent, and he is entitled to summary judgment on any of

!I
III/

those grounds. Second, the State has not raised any issue of violation of the MAA, other than the
failure to obtain the required permit. The actual issues presented are whether Maybee's sales

take place in Idaho, whether the Indian Traders Act and/or the Indian Commerce Clause permits
any state regulation of those sales, and whether Maybee must obtain the permit required by the

It

I
I

I

1. Location of Sales.
As noted above, it is undisputed that Maybee conducts his Internet and other businesses

I!

from the Seneca Nation and has no office or other presence in Idaho. He argues that the sales he
makes to Idaho citizens are made on the reservation, and thus are not subject to regulation by the
State. He cites Idaho Code 5 28-2-401 for this proposition. That statute provides:

5 28-2-401. Passing of title--Reservation for security--Limited application of
this section
Each provision of this chapter with regard to the rights, obligations and
remedies of the seller, the buyer, purchasers or other third parties applies
irrespective of title to the goods except where the provision refers to such title.
Insofar as situations are not covered by the other provisions of this chapter and
matters concerning title become material the following rules apply:

MEMORANDUM DECISION AND ORDER - PAGE 4

I
I
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I

(1) Title to goods cannot pass under a contract for sale prior to their
identification to the contract (section 28-2-501), and unless otherwise explicitly
agreed the buyer acquires by their identification a special property as limited by
this act. Any retention or reservation by the seller of the title (property) in goods
shipped or delivered to the buyer is limited in effect to a reservation of a security
interest. Subject to these provisions and to the provisions of the chapter on
secured transactions (chapter 9), title to goods passes from the seller to the buyer
in any manner and on any conditions explicitly agreed on by the parties.
(2) Unless otherwise explicitly agreed title passes to the buyer at the time
and place at which the seiler completes his performance with reference to the
physical delivery of the goods, despite any reservation of a security interest and
even though a document of title is to be delivered at a different time or place; and
in particular and despite any reservation of a security interest by the bill of lading
9

[a) if the contract requires or authorizes the seller to send the goods to the
buyer but does not reauire him to deliver them at destination, title Dasses to the
bwer at the time and place of shivment; but
(b) if the contract requires delivery at destination, title passes on tender
there.

10
11
12

(3) Unless otherwise explicitly agreed where delivery is to be made
without moving the goods,

13

(a) if the seller is to deliver a tangible document of title, title passes at the
time when and the place where he delivers such documents and if the seller is to
deliver an electronic document of title, title passes when the seller delivers the
document; or
(b) if the goods are at the time of contracting already identified and no
documents of title are to be delivered, title passes at the time and place of
contracting.

17

18

(4) A rejection or other refusal by the buyer to receive or retain the goods,
whether or not justified, or a justified revocation of acceptance revests title to the
goods in the seller. Such revesting occurs by operation of law and is not a "sale."
(emphasis added)

//

No "contract* appears in the record. It is doubtful whether this statute is applicable to the

//tobaccosettlement statutes, since it applies only to the Idaho Uniform Commercial Code.
24

I

I

MaGuire v. Yanke, 99 Idaho 829, 590 P.2d 85 (1979). Further, the official comments to the
25
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statute state that it is not necessarily applicable to state regulatory schemes regarding "sales."
1

This case certainly involves state regulation. Most telling, however, is Maybee's admission in

2

other litigation that his sales take place in the states to which the cigarettes are shipped. In Day

II1

Wholesale, Inc. and Maybee v. State of New York, Supreme Court, County of Erie, Index No.
200617668, Maybee submitted an affidavit in which he stated:

6

I
I

Approximately 75% of my retail sales are to out-of-state purchasers. These sales
are completed in the home stale of the purchaser once their orders have been
delivered through the mails. U.C.C. $2-401. These out-of-state shipments are
not intended for resale in the purchaser's home state, but are retail sales intended
for the purchaser's personal use and consumption. Under the Interstate
Commerce Clause of the United States Constitution, these out-of-state purchasers
are exempt from the imposition of New York sales and excise taxes since both the
sale and use take place outside of the State. Accord 20 N.Y.C.C.R. $ 76.3.

7

8
9
10

"

I

//Affidavitof Maybee's counsel, Margaret Murphy, tiled August 21,2007, Exhibit B.

1

12
13
14

/
I/

It appears that Maybee obtained a favorable result in that case, although on different

grounds. Murphy Affidavit, supra, Exhibit C. Although Ms. Murphy asserts that most of the

foregoing language consists of erroneous legal conclusions from which Maybee obtained no

l5

l6

l8

I/

advantage and should be disregarded, the State argues, and this Court finds, that Maybee is

judicially estopped from asserting here that all of his sales take place on the Seneca reservation.

1

(1
20
21

//

One may not take a position to gain an advantage in one case and then 'play fast and loose" by
taking a different position to take advantage in another case A & J Consirucrion Co.. Inc u

I

I

I
I

I

Wood, 141 Idaho 682, 116 P.3d 12 (2005); McKay v Owens, 110 Idaho 148,937 P.2d 1222
(1997). Thus, the sales in question do take place in Idaho. Maybee's citation to Smith v.

22

23

I

U.S.R.V: Properties, LC, 141 Idaho 795, 118 P.3d 127 (2005) is unavailing, since in Smith the
plaintiff did not obtain a favorable ruling in the first case and conditions had changed thereafter.
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.

There is no indication that such occwed here. All of these cases indicate that judicial estoppel
1

applies not only to factual assertions, but also to legal positions.
3

11

2. The Indian Commerce Clause.

I

The Indian Commerce Clause, Article 1, § 8 of the United States Constitution, and the

4

11 Indian Traders Act, 25 U.S.C. § 261, do not support Maybee's position here. The Act clearly
//regulatesonly sales to Indians, not sales by Indians Maybee's argument that the State's action

/I

here may affect the prices his suppliers charge is premature, if not irrelevant. Maybee's retail

8

sales of cigarettes whose manufacturers are not on the Directory violate the MSACA.
9

3. MAA Permit.

10

As to the permit requirements of the MAA, Maybee argues that either Indian sovereignty

11

or the Interstate Commerce Clause prohibits the imposition of this permit. Maybee primarily
3

//relieson Moe v Salish & Kootenoi Tribes, 425 U.S. 463 (1976) and Rice v. Rehner, 463 U.S.

11

l5

I

713 (1983). In Moe, the relevant issues were whether the State of Montana could require Indian

I/

sellers of cigarettes on the reservation to collect state excise taxes, and whether it could impose a

16

state licensing tax on such sellers. On the first issue, the court held that the state could require
17

the collection of the tax on sales to non-Indians, reasoning that the tax was not imposed on the

18

l9

I

Indian seller but on the buyer; the seller was merely the collector. In so doing, the court noted

/I11

that any other ruiing would allow the non-Indian buyers to escape the tax, and that the collection

20

21
22

23

1

1)

of the taxes would not infringe on tribal self-government. While the present case does not itself
involve the collection of taxes, Maybee argues that the MAA's pennit provisions may require

him to do s o Under Moe, Maybee would not be exempt from collection of any Idaho tax, since
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I

his sales to Idaho residents do not take place on the reservation, and even if they did, sales to
non-Indians would still subject him to collection of the tax.
On the issue of licensing, the Moe court actually said that Montana's license tax was
invalid with respect to Indians selling cigarettes on the reservation; not, as Maybee argues, that
the license requirement in and of itself was invalid. The present case is distinguishable because
there is no fee for an MAA permit from the Idaho Department of Health and Welfare, and thus,
no tax burden on the seller; and there is no argument that the permit requirement in any way
infringes on tribal self-government.

Rice v. Rehner, supra, supports this interpretation. In that case an Indian trader, who was
also a tribal member, challenged a California law requiring the trader to obtain a liquor license
for the sale of alcohol for off-premises consumption. The court again stated that state law can
apply in such situations, unless it interferes with reservation self-government or conflicts with
any federal law. The court specifically referenced a balance-of-interests test considering the
state, federal, and tribal interests involved, holding that there were no tribal sovereignty issues
regarding sales to non-Indians and that the state had a substantial interest in preventing alcohol
distribution networks over which it had no control, particularly where the conduct in question
had substantial off-reservation effects.
In the present case, there is no real argument that any federal or tribal interests weigh in
Maybee's favor. It is clear that the State has a considerable interest in controlling the distribution
of tobacco products to minors. The MAA permit requirement is minimal. Under Moe and Rice,
this requirement is applicable to Maybee.
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Based on the foregoing, the State is entitled to summary judgment that Maybee can be
enjoined from violating the MSACA and is subject to the permit requirement of the MAA.

IT IS SO ORDERED.
Dated this

3\'&

day of October 2007.

District Judge
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DEFENDANT'S OBJECTIONS TO
PLAINTIFF'S PROPOSED FINAL
JUDGMENT

VS.
SCOTT B. MAYBEE d/b/a
SMARTSMOKER.COM.
BUYCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,
Defendant.

I
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f
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Defendant Scott B. Maybee, doing business as Smartsmoker, BuyCheapCigarettes.com and
OrderSmokesDirect ("Maybee"), files the foregoing objections to the proposed Final Judgment
filed with this Court on or about November 7, 2007 by Plaintiff State of Idaho, by and through
Lawrence G. Wasden, Attorney General's ("State")
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I. PRELIMINARY STATEMENT
On November 2, 2007, Givens Pursley, LLP, local counsel to Maybee, received the
Court's Memorandum Decision and Order, filed on October 31, 2007, granting in part and
denying in part the motion and cross-motion for summary judgment submitted by the State and
Maybee ("Order").

In the Order, the Court found that Maybee had violated the provisions of

Idaho's Tobacco Master Settlement Agreement Complementary Act ("Complementary Act"),
codified at LC. CJ 39-8401 et seq., by selling cigarettes in Idaho, which the State had not certified
for sale or approved and listed on its directory ("Idaho Directory").

The Court also found that

Maybee had violated Idaho's Prevention of Minors' Access to Tobacco Act ("Minors' Access
Act") by failing to obtain a tobacco permit. Finally, the Court found that "the State has not raised
any issue of violation of the [Minors' Access Act], other than the failure to obtain the required
permit."
The Order did not address the issue of remedies, including injunctive relief or the
imposition of civil penalties, reasonable attorney fees or other costs. These issues were also not
addressed to the Court during oral argument. Oral argument only focused on the issue of
liability.
Under a cover letter dated November 7,2007, Deputy Attorney General Brett R. Delange
("DeLange") submitted to this Court a proposed Final Judgment. In his cover letter, DeLange
requests $500,000 in civil penalties. The proposed Final Judgment would also award the State
"[r]easonable attorney fees and costs" in an amount not specified and other remedies not sought
by the State in the Request for Relief to its Verified Complaint filed on September 22, 2006. For
the reasons stated below, Maybee raises the following objections to the proposed Final Judgment
submitted by the State.
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11. DISCUSSION
A.

Objections to the Proposed Findings

Mayhee has no objection to the proposed findings in paragraph 3 of the proposed Final
Judgment submitted by the State. However, Mayhee does object to the proposed findings in
paragraphs 1 and 2 and the State's failure to include the Court's finding that "the State has not
raised any issue of violation of the [Minors' Access Act], other than the failure to obtain the
required permit."

1. The motion and cross-motion for summary judgment never raised any
jurisdictional issue for the Court to resolve.
In paragraph 1 of the proposed Final Judgment, the State requests that the Court finds that
it "has subject matter and personal jurisdiction over defendant Scott B. Mayhee (Defendant
Mayhee)." Neither the State nor Maybee raised any jurisdictional issues in their respective
motions for summary judgment. The Court's findings should be limited to disputed questions of
law or facts. Maybee would, however, have no objections to the following finding:
Neither parties have raised any dispute as to the Court's jurisdiction to hear and
determine the legal issues presented in this case.
2. The Court found that Maybee's sales took place in Idaho.

In paragraph 2, the State's proposed findings do not accurately reflect the findings set
forth in the Court's Order. After applying the doctrine of judicial estoppel, the Court found
"most telling . . . Mayhee's admission in other litigation that his sales take place in the states to
which the cigarettes are shipped." See Order at 6.

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED FINAL JUDGMENT - 3

Maybee is judicially estopped from asserting here that all of his sales take place
on the Seneca reservation. One may not take a position to gain an advantage in
one case and then "play fast and loose" by taking a different position to take
advantage in another case. (Citations omitted). Thus, the sales in question do take
place in Idaho.

Id.
Maybee, of course, objects to the Court's finding that his sales take place in Idaho or that
he has played "fast and loose" with the court system "by taking a different position
case."

. . . in another

The fact that, after this Court's Order was issued, Maybee sought to conect the error

made in his affidavit in the New York case by bringing a motion to conect the affidavit thereby
allowing the New York court to reconsider its earlier decision proves that he is not playing "fast
and loose" with any court. The New York court has allowed the prior affidavit to be replaced
with a corrected affidavit which removed the language upon which this Court found that Maybee
was judicially estopped from asserting that his sales take place outside of Idaho. For this reason,
this Court needs to re-examine its Order and determine whether it may still rely upon judicial
estoppel to find that Maybee's sales take place in Idaho.
Both the Court and the State apparently recognized that the Complementary Act is only
triggered if Maybee's delivery sales take place in Idaho. In the Request for Relief to its Verified
Complaint, the State asked the Court to find that Maybee violated the Complementary Act "by
selling or offeringfor sale in Idaho cigarettes" not certified or listed on the Idaho Directory. See
Verified Complaint at 12,

7

1 (emphasis added). Nonetheless, the State's proposed finding

contained in paragraph 2 does not reflect that the Court found Maybee's delivery sales took place
in Idaho.
Although Maybee will be appealing this determination, the Final Judgment should
accurately reflect the Court's findings in its Order. Therefore, Maybee proposes that paragraph 2

-
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be amended by inserting the phrase "in Idaho" after the word "sold" so that the paragraph reads
as follows:
Defendant Maybee has violated Idaho Code Section 39-8403 (3) of the Idaho
Tobacco Master Settlement Agreement Act (Complementary Act), in that
Defendant Maybee has sold in Idaho 2,536,600 cigarettes of tobacco product
manufacturers or brand families not included in the Idaho Directory of Compliant
Tobacco Manufacturers and Brand Families.

3. Maybee has not violated notice and disclosure provisions of the Minors'
Access Act
In the Request for Relief to its Verified Complaint, the State sought a finding from the
Court that Maybee "violated Idaho Code

$5 39-5716 and 39-5717 of the Minors'

Access Act by

failing to make notice and disclosures required by these sections." In his affidavit, Maybee put
forth proof that he has complied with these provisions, which the State did not dispute. In the
Order, this Court found that "the State has not raised any issue of violation of the [Minors'
Access Act], other than the failure to obtain the required permit." More importantly, as the State
has noted in paragraph 9 to its proposed Final Judgment, the Final Judgment is intended to
resolve "all claims between the parties in this case." Therefore, Maybee respectfully requests
that the following finding be included in the Court's Final Judgment:
Defendant Maybee has not violated the notice and disclosure provisions set forth
in $5 39-5716 and 39-5717 of the Minors' Access Act.

B.

Objections to Proposed Injunction.

In paragraph 4 of the proposed Final Judgment, the State seeks injunctive relief for
Maybee's violations of the Complementary Act. Maybee has three objections to such relief.
First, the State failed to demand injunctive relief in its Verified Complaint. In paragraphs
1 and 3 in the Request for Relief, the State only sought, in its Verified Complaint, declaratory

and monetary relief for any violations to the Complementary Act.
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Second, the Attomey General is only authorized pursuant to the provisions of the
Complementary Act to seek injunctive relief against a stamping agent. I.C. § 39-8406 (4) ("The
attorney general may seek an injunction to prevent or restrain a threatened or actual violation of
section 39-8403(3) . . . by a stamping agent and to compel the stamping agent to comply with
such subsections.").

No other provision in the Complementary Act authorizes the Attorney

General to seek injunctive relief against a person other than a stamping agent.
Finally, the State seeks to enjoin acts that are not covered by the provisions of § 39-8403
(3). In its proposed Final Judgment, the State seeks to enjoin Maybee from "[s'jelling, offering or
possessing for sale to consumers in Idaho, cigarettes of a tobacco product manufacturer or brand
family not included in the Directory. . . ." See Proposed Final Order at 2 (emphasis added). The
phrase "for sale to consumers in Idaho" does not appear anywhere within the provisions of

5 39-

8403 (3). Section 39-8403 (3) (b) makes it unlawful for any person to "sell, offer or possess for
sale in this state, cigarettes of a tobacco product manufacturer or brand family not included in the
directory . . . ." Maybee does not violate the provisions of

3 39-8403 (3) (b) by selling, offering

or possessing for sale to consumers in Idaho cigarettes not included in the Directory, but for
selling, offering or possessing for sale in Idaho cigarettes not included in the Directory.
C.

Objections to the Proposed Civil Penalties

The State seeks, inter alia, an award of civil penalties, made payable directly to the Idaho
Attomey General, in the amount of $500,000 against Maybe for his "violation of the
Complementary Act." See Proposed Final Judgment at 3; cover letter dated November 7, 2007
from DeLange to Judge Sticklen at 1. Idaho Code § 39-8406 (1) provides that "the district court
may impose a civil penalty in an amount not to exceed the greater of five hundred percent

(500%) of the retail value of the cigarettes or five thousand dollars ($5,000) upon a determination
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of a violation" of the Complementary Act. This statutory provision not only sets no minimum
civil penalty, but also gives discretion to the Court to set any civil penalty at all. Given the facts
of this case, a civil penalty of $500,000 not only would be an abuse of the Court's discretion, but
also would be excessive within the meaning of the Excessive Fine Clause of the Eighth
Amendment to the United States Constitution.
1.

The facts and circumstances of this case warrant only minimal
penalties.

Nothing in the record before this Court would suggest that Maybee intended to violate
any provisions of Idaho law applicable to his business or to his delivery sales. He has operated
his business enterprise in an open, public manner, fully disclosing to the State all records of sales
and shipments to Idaho consumers. Indeed, Maybee, an enrolled member of the Seneca Nation
of Indians, became the first Native American business owner to voluntarily agree to comply with
the Jenkins Act, a federal law requiring cigarette sellers to report the shipment of unstamped
cigarettes to out-of-state residents to state tax departments. Affidavit of Richard D. Kaufman,
dated September 7, 2007 ("Kaufman Aff."),

1 3.

The federal government is supportive of

Maybee's efforts and believes that his example may encourage other Native American delivery
sellers to voluntarily comply with the provisions of the Jenkins Act. Kaufman Aff. 17.
Currently, Maybee is one, if not the only, delivery seller who reports his delivery sales to
the State. Ironically, Maybee's compliance with the Jenkins Act is the very thing that drew the
State's attention to his business. If the Court awards the State $500,000 in civil penalty against
Maybee, Maybee's compliance with federal law will actually discourage others from doing the
same.
Prior to the Court's Order, Maybee held a reasonable and good faith belief that Idaho's
Complementary Act only applied to cigarettes sold in this State "as measured by excise taxes
DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED FINAL JUDGMENT - 7
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collected by the State on packs

. . . bearing the excise tax stamps of the State."

Because he can

legally sell unstamped cigarettes from outside the State, a fact never disputed by the State,
Maybee had been advised by his attorneys that his sales would not trigger the application of the
Idaho Complementary Act.
In a letter dated August 21, 2006, but not received until August 29, 2006, the State first
notified Maybee that "Idaho Code

9 39-8403 (3) of the Complementary Act prohibits the sale in

this State of cigarettes that are not included on the Idaho Directory." Maybee had reported sales
for more than 15 months before he received this letter. Maybee, through his attorney, responded
to this letter with a phone call to DeLange. His attorney requested the opportunity to respond to
these allegations in writing and believed that an agreement had been reached allowing Maybee
until October 31, 2006 to submit a written response. On September 22, 2006, two weeks after
the conversation with Maybee's attorney and before receiving Maybee's written response, the
State filed this action.
Prior to the Court's Order in this case, the Complementary Statute had never been the
subject of judicial interpretation. Twenty-eight (28) other states have adopted similar
complementary statutes.' Like the Idaho Complementary Act, these other state statutes have also
not been subject to judicial interpretation. Maybee is not only the first Native American delivery
seller, but also the first out-of-state delivery seller ever to be sued for violation of a state
complementary statute.

Consequently, Maybee and his attorneys have not had the benefit of

'

Compare Idaho Code $ 39-8403 (3)
Ala. Code $ 6-12A-3; Alaska Stat. $43.50.470; Ariz. Rev. Stat. $ 4471 11; Ark. Code Ann. $ 26-57-1303; Cat. Health & Safety Code $ 14951; Colo. Rev. Stat. Ann. 5 39-28-303; Del.
Code 9 6085; Ill. Ann. Stat. ch.167, par. 15 (Smith-Hurd); Iowa Code Ann. $ 453D.3; La. Rev. Stat. tit. 13 5 5073;
Me. Rev. Stat. Ann. tit. 22 $ 1580-L; Md. Code Ann., Bus. Reg. $ 16-504; Mo. Code Ann. $ 16-11-505; Neb. Rev.
Stat. 5 69-2706; Nev. Rev. Stat. $ 370.695; N.H. Rev. Stat. 5 541-D:3; N.J. Stat. Ann.$ 52:4D-8; Ohio Rev. Code
Ann. $ 1346.05; Okla. Stat. Ann. tit. 68 $ 360.4; Or. Rev. Stat. 5 180.440; S.C. Code Ann. $ 11-48-30; Tenn. Code
Ann. $ 67-4-2602; Utah Code Ann. $ 59-14-604; Vt. Stat. Ann. tit. 33, $ 1919; Wash. Rev. Code 5 70.158.030; W.
Va. Code $ 16-9D-3; Wis.Stat. Ann. $ 995.12; Wyo. Stat. Ann. $ 9-4-1205.
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prior court rulings to guide them in the development of his business practices.
Even though the Court has ruled in favor of the State, the Court must recognize that this
case presented issues of first impression. In assessing the imposition of civil penalty, the Court
should take into consideration whether Maybee sought and acted upon the reasonable advice of
his attorneys.
Maybee was advised by his attorney that the Complementary Act was intended to
enhance the enforcement of the escrow provisions to the Idaho Master Settlement Agreement Act
("the Escrow Statute"). The Complementary Act is applicable to "[elvery tobacco product
manufacturer whose cigarettes are sold in this State whether directly or through a wholesaler,
distributor, retailer or similar intermediary or intermediaries." Thus, it is logical and reasonable
to conclude that sales that do not trigger the application of the Escrow Statute do not trigger the
application of the Complementary Act.
The State conceded in its Reply Memorandum that tobacco manufacturers whose
cigarettes are sold by Maybee to Idaho consumers would not be required to make escrow
payments based on these delivery sales since those cigarettes do not fall within the definition of
"units sold." (State Reply Mem. at 23). Since the purpose of the Complementary Act was to
enhance the enforcement of Idaho's Escrow Statute, it is reasonable to conclude that if sales by
an out-of-state delivery seller do not trigger the application of the Escrow Statute, then such sales
do not trigger the application of the Complementrtly Act. Although the Court ruled otherwise,
Maybee only had the guidance given to him by his attorneys who did not have the benefit of the
Court's later ruling on the matter.
Maybee has also acted reasonably since receiving notice of the Court's Order. In less
than two weeks after being advised of the Court's ruling, Maybee notified his Idaho consumers
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and discontinued all sales in the State until further notice. Because Maybee has acted in a
manner expected of a reasonable, honest business owner, the Court should exercise its discretion
and award either no civil penalties or a nominal amount.
2.

A civil penalty of $500,000 is excessive and disproportionate to the
offense.

Civil penalties are subject both to the state and the federal constitutional bans on
excessive fines as well as state and federal provisions barring violations of due process. People

ex rel. Lockyer v. R.J. Reynolds Tobacco Co., 37 Cal. 4th 707, 728, 24 P.3d 408, 421, 36 Cal.
Rptr. 814, 829 (2005).

The Eighth Amendment to the United States Constitution states:

"Excessive bail shall not be required, nor excessivefines imposed. . . ." (Emphasis added). The
Due Process Clause of the Fourteenth Amendment makes the Eighth Amendment's prohibition
against excessive fines applicable to the States. Id. at 828, 24 P.3d at 420, 36 Cal. Rptr. at 828.
The Due Process Clause of its own force also prohibits the States from imposing grossly
excessive punishments. Id. (citing Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532
U.S. 424,433-434 (2001).
The Idaho Constitution contains similar protections.

9 6 of the Idaho

Article I,

Constitution prohibits "excess fines" from being imposed. Article I, § 13 prohibits the depriving
of one's property "without due process of law."
The leading United States Supreme Court case on the Eighth Amendment's prohibition of
excessive fines is United States v. Bajakajian, 524 U.S. 321 (1998), which involved a federal
statute requiring any person transporting more than $10,000 out of the United States to file a
report with the United States Customs Service. Bajakajian attempted to take $357,144 out of the
country without filing a report. The government claimed that the entire $357,144 was forfeited.
The Supreme Court held that the forfeiture was an excessive fine within the meaning of the

-
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Eighth Amendment.
The Excessive Fines Clause limits the government's power to extract payments, whether
in cash or in kind, as punishment for some offense. Id. at 328. The high court pointed out that
"[tlhe touchstone o f the constitutional inquiry under the Excessive Fines Clause is the principle
o f proportionality."

Id. at 334.

The Bajakajian case sets out four considerations: ( 1 ) a

defendant's culpability; (2) the relationship between the harm and the penalty; (3) the penalties
imposed in similar statutes; and (4)a defendant's ability to pay. R.J Reynolds, 37 Cal. 4th at 728,
24 P.3d at 421,36 Cal. Rptr. at 829 (citing Bajakajian, 524 U.S. at 337-338).
Under a proportionality analysis, a civil penalty o f $500,000 against Maybee would be
considered unconstitutionally excessive.

Maybee's conduct does not arise to a crime.

Nonetheless, a civil penalty o f $500,000 seeks more than a remedy for a violation o f a civil
statute. The Complementary Act seeks to enforce the provisions o f Idaho's Escrow Statute. By
selling cigarettes not listed on the Idaho Directory, a wholesaler, distributor, retailer or other
intermediary assists a tobacco manufacturer in avoiding its civil obligation under the Idaho
Escrow Statute. Under the Escrow Statute, a tobacco manufacturer is required to place in a
qualified escrow account $.0167539 for every unit sold in the State. For 2,536,600 sticks o f
cigarettes sold in Idaho between 2003 and 2006, a nonparticipating manufacturer would be
required to make escrow payments totaling $42,497.94. I.C.

5 39-7803 (b) (1).

Therefore, a

civil penalty o f $500,000 against a distributor is excessive in relationship to the harm sought to
be prevented.
Even i f the Court found that the civil penalty imposed in this case cannot exceed the total
amount o f escrow payments made by "[elvery tobacco manufacturer whose cigarettes are sold in
this state whether directly or through a wholesaler, distributor, retailer or similar intermediary,"
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the Court should also keep in mind that these escrow payments along with any interests accrued
will be released to the manufacturer after 25 years if the State has not sought to enforce a civil
judgment against it. A tobacco manufacturer's failure to make an escrow payment, therefore,
only deprives the State of revenue if the State has secured a civil judgment against that
manufacturer. I.C. 5 39-7803 (b) (2).
In this case, however, the State has conceded that nonparticipating tobacco
manufacturers whose cigarettes are sold by Maybee in delivery sales to Idaho consumers are not
required to make escrow payments because such sales do not come within the definition of "units
sold." Since the purpose of the Complementary Act is to enhance the enforcement of the Idaho
Escrow Statute, it is difficult to see how Maybee's alleged violation has harmed the statute's
intent. It is difficult to imagine that the Idaho Legislature intended to impose a civil penalty on
sales made by an out-of-state distributor if the tobacco manufacturer is not required to remit
escrow payments on these sales.
In R.J. Reynolds, the California Supreme Court reviewed the propriety of fines imposed
against a tobacco manufacturer that distributed free cigarettes at six public events in violation of
a California statute that regulated the non-sale distribution of cigarettes on public property. 37
Cal. 4th at 712, 24 P.3d at 410, 36 Cal. Rptr. at 816. "Each distribution of a single package . . .
to an individual member of the general public" under the California statute constitutes a violation
punishable by a civil penalty of no less than $200 for one act, $500 for two acts, and $1000 for
each succeeding act. Id

R.J. Reynolds was found in violation of this statute by distributing for

free 108,155 packs (i.e. 2,163,100 cigarettes) to 14,834 adults at six public events in 1999 and
assessed civil penalty of $14,826,200. Id. at 712-13,24 P.3d at 410,36 Cal. Rptr, at 816-17.
R.J. Reynolds had believed that the distribution of these free cigarettes came within the
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so-called "safe harbor" provisions of the statute, which exempted the free distribution of
cigarettes on public property "leased for private functions where minors are denied access by a
peace officer or licensed security guard on the premises." Id. at 713-14, 24 P.3d at 41 1, 36 Cal.
Rptr. at 817-18. At each of the six events, R.J. Reynolds had permission to set up a booth or tent
on public property and posted security guards to bar minors from entering the booth or tent. Id.
Inside, R.J. Reynolds distributed free cigarettes to smokers who presented identification showing
that they were at least 21 years old.

Id. The California Supreme Court held that the "safe

harbor" provision did not apply because the "public event" did not bar minors. Id. at 718, 24
P.3d at 414, 36 Cal. Rptr. at 821.
Although the California Supreme Court found that R.J. Reynolds had violated the
statutory prohibition against the free distribution of cigarettes, the Court also held that triable
issues of material fact existed relating to the tobacco company's good faith, and to the
reasonableness of the delay in bringing the lawsuit against R.J. Reynolds, which allowed for
more free cigarettes to be distributed and for a larger fine to be imposed. Id. at 73 1, 24 P.3d at
423, 36 Cal. Rptr. at 831.
In this case, there are triable issues of material fact as to Maybee's good faith and to the
delay by the Idaho Attorney General notifying Maybee that his sales violated the provisions of
the Idaho Complementary Act. There are also issues of material fact as to civil penalties that the
State has collected against other cigarette distributors and retailers for violations involving more
serious offenses.
For example, the State has been involved in multiple muitistate investigations involving
national retail chains that have sold cigarettes to minors. Between 2002 and 2007, the State has
been a party to least ten multistate settlement agreements with various corporations, including 7
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Eleven, Inc., CVS Pharmacy, Rite Aid Corporation, Walgreens, Wal-Mart and Exxon Mobile
Corporation.

With each of these corporations, the Idaho Attorney General, along with other

state Attorneys General, found that these retail giants had permitted the sale of cigarettes to
minors in their retail outlets located throughout the nation. Between 28 and 46 settling states
were parties to these multistate settlement agreements. Civil penalties in these agreements
ranged between $100,000 and $437,500, which were distributed among the settling states.
In this case, the State seeks to recover $500,000 against Maybee for selling cigarettes not
listed on the Idaho Directory.

Selling cigarettes to minors is a greater offense than selling

cigarettes from a manufacturer who is not a party to the tobacco settlement agreement.
offense seeks to punish for the

One

sale of cigarettes to minors, which endangers their health

and safety. The other seeks to punish for the unlawful sale of cigarettes not listed on the Idaho
Directory, which seeks to "effectively and fully neutralize[] the cost disadvantage that the
Participating Manufacturers experience vis-a-vis Non-Participating Manufacturers within such
Settling State as a result of the provisions" of the Master Settlement Agreement. MSA
(2) (E).

9 IX (d)

Comparing the gravity of each offense shows that a civil penalty of $500,000 is

disproportionate and excessive in this case.
Finally, a civil statute that authorizes a civil penalty not to exceed the greater of five
hundred percent (500%) of the retail value of the cigarettes or five thousand dollars ($5,000)
upon a determination of a violation imposes a penalty on interstate commerce. From sales made
to Idaho consumers, Maybee must pay its wholesalers and distributors, along with other
expenses. By imposing a civil penalty five times the retail value, the State seeks to recoup the
retail value of cigarettes sold not only to Idaho consumers, but also consumers from other slates.
The extraterritorial effect of such a provision burdens interstate commerce by imposing penalties

-
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that occur outside of the State. This is yet another reason why the civil penalties sought by the
State are excessive and unconstitutional.

D.

Objections to Unspecified Attorney Fees and Costs

In addition to seeking a half-million dollar discretionary civil penalty, the State also seeks
an award of "[rleasonable attorney fees and costs" under Idaho Code $ 39-8407(5) of the
Complementary Act. See Proposed Final Judgment at 8. Pursuant to (j 39-8407(5), the Attorney
General is entitled "to recover the costs of investigation, expert witness fees, costs of the action
and reasonable attorney's fees" relating to its enforcement of the Complementary Act.
While the State prevailed on some of its claims, the Court specifically held that Maybee's
motion was also granted in part. See Order at 1 ("For the reasons that follow, both motions will
be granted in part and denied in part."). In the Order, the Court found that "the State has not
raised any issue of violation of the [Minors' Access Act], other than the failure to obtain the
required permit." Consequently, the Court may award Maybee, pursuant to Idaho Code $12-121,
"reasonable attorney fees" as a prevailing party relating to these unsubstantiated claims.
Before awarding "reasonable" attorney fees to either party, the Court must "make a
written finding, either in the award or in a separate document, as to the basis and reasons for
awarding such attorney fees." I.R.C.P. Rule 54 (e) (2). The Court must also consider the
following factors in determining the amount of such fees:

(Dl
(El

The time and labor required.
The novelty and difficulty of the questions.
The skill requisite to perform the legal service properly and the experience
and ability of the attorney in the particular field of law.
The prevailing charges for like work.
Whether the fee is fixed or contingent.
The time limitations imposed by the client or the circumstances of the

(F)
case.
The amount involved and the results obtained.
(GI

-
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(H)
(I)
(J)
(K)
(L)

The undesirability of the case.
The nature and length of the professional relationship with the client.
Awards in similar cases.
The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a
party's case.
Any other factor which the court deems appropriate in the particular case.

I.R.C.P. Rule 54 (e) (3). Neither party to this litigation has submitted to the Court an application
for attorney fees, which addresses these factors that the Court must consider. Consequently, the
Court cannot, at this stage, award reasonable attorney fees.
E.

No Final Judgment Should Be Rendered Until the Court Has Ruled Upon
Maybee's Motion for Reconsideration.

Maybee respectfully requests that the Court not rendered its any final judgment until it
has rendered a ruling upon on his motion for reconsideration, which will be filed shortly and
within the time frames of the Idaho Rules of Civil Procedure.
111. CONCLUSION

For each of the foregoing reasons, Maybee respectfully requests that the Court accept its
objections to the State's proposed Final Judgment and not award any civil penalties, fees or costs
herein.
DATED this &%ay

of December, 200'7.

GNENS PURSLEY LLP
Attorneys for Defendant

-
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
t

STATE OF IDAHO by and through
LAWRENCE G. WASDEN, Attorney
General,

Case No. CV-OC-0617645

I
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VS.
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SMARTSMOKER.COM.
BUYCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,

I
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I

I

Defendant.

I

Pursuant to Rule 1l(a)(2)(B) of the Idaho Rules of Civil Procedure, Defendant Scott B.
Maybee d/b/a Smartsmoker, BuyCheapCigarettes.com and OrderSmokesDirect.com., by and
through his attorneys, brings this Motion for Reconsideration of the Memorandum Decision and
Order issued by this Court on or about October 31,2007.
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This motion is based upon all of the pleadings, motions and other documents filed in the
above-captioned matter, and the Memorandum in Support of Defendant's Motion for
Reconsideration and the Affidavit of Debora K. Kristensen filed concurrently herewith.
DATED this / ? y of December, 2007.

GIVENS PURSLEY LLP
Attorneys for Defendant
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

I

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

4

STATE OF IDAHO, by and through
LAWRENCE G. WASDEN, Attorney General,

I

Plaintiff,
VS.

Case No. CV-OC-0617645
MEMORANDUM DECISION
AND ORDER

SCOTT B. MAYBEE, d/b/a
SMARTSMOKER.COM,
BUY CHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,
Defendant.

16

17
18

1

I/
/I

This case is before the Court on Defendant Scott B. Maybee's (Maybee's) motion to
reconsider and Plaintiff State of Idaho's (the State's) request for entry of a money judgment for
civil penalties. For the reasons that follow, Maybee's motion will be denied and the State's
motion will be granted.
FACTS AND PROCEDURAL HISTORY
The State seeks an injunction and civil penalties against Maybee for violations of statutes

22

enacted to implement the Tobacco Mastei Settlement Agreement (MSA). The underlying facts
23

are set forth in the Court's Memorandum Decision and Order of October 31,2007. In that
24
25
26

decision the Court determined that Maybee was judicially estopped from asserting that his
MEMORANDUM DECISION AND ORDER - PAGE 1

I
I

II
I

,

.

.

,

tobacco sales did not take place in Idaho because Maybee had filed an affidavit in litigation in
1
2

4

//NewYork State averring that his sales were completed in the home states of the purchasers

/I//

1

rather than New York State, in order to avoid payment of New York State taxes on his sales.
After this Court issued its October 31,2007 decision, Mayba went back to the New York court
and asked to "correct" the affidavit by removing the language regarding where the sales took

//place. The New York court granted the motion, apparently finding no prejudice to the opposing
7

party in that case. Armed with that order, Maybee now moves for reconsideration of this Court's
8

conclusion that the relevant tobacco sales take place in Idaho.
9
10

This Court has not been favored with any record as to how Maybee got the New York

11

court to allow him to withdraw the affidavit. Regardless, the order of the New York court did

12

not cause the affidavit filed therein to cease to exist. Maybee cannot create a genuine issue of

13

material fact by taking inconsistent positions regarding where his sales take place. This situation

14

is precisely what judicial estoppel was intended to avoid.
However, the Court has reviewed the arguments of the parties concerning where
Maybee's sales take place. As previously noted, Maybee relies on a provision of the Uniform
Commercial Code (UCC) to argue that title to the cigarettes passes in New York when the
cigarettes are shipped. There is no evidence in the record to support this contention, and it is
doubtful that the UCC even applies in this instance, particularly since the tobacco settlement
statutes are public health regulations. The Court reaffirms its findings that Maybee's sales take
place in Idaho.

23

24

Alternatively the Prevention of Minors' Access to Tobacco Act (Minors' Access Act or
MAA), Idaho Code 5 39-5701, et seq., by virtue of Idaho Code 5 39-5702(2), specifically

25

includes within its scope the sale of tobacco products over the Internet, referred to as "deli
26
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I

,

I.

,

sales." Maybee does not dispute that his sales are delivery sales within the meaning of the
1
2

4

//

/

statute. Each

taking a delivery sale order must comply with some specific statutory

requirements and must comply with "all other laws of the State of Idaho generally applicable to

/1

11

sales of tobacco products that occur entirely within Idaho including, but not limited to, those laws
imposing excise taxes, sales and use taxes, licensing and tax stamping requirements and escrow

I

I

I

I,
1

or other payment obligations." Idaho Code 9 39-5'714. Based on this language, Maybee's

7

conlpliance with the law is not dependent upon where the sale takes place, hut is dependent only
8

upon the taking of the delivery sale order, which Maybee indisputably does. The Master
9

Settlement Agreement Complimentary Act (MSACA), Idaho Code S, 39-8401, et seq., and

10

specifically Idaho Code S; 39-8403(3)(b), makes it unlawful for any person to "sell,

I

offer, or

possess for sale in this state," non-compliant cigarettes. (Emphasis added.) Maybee clearly falls
within the application of the relevant statutes. The motion for reconsideration is denied.
14

The State submitted a proposed final judgment, to which Maybee objected. The Court

15

has reviewed the proposed judgment in light of the objections, taking into account the provisions

16
17

18

l9

25

1

I

/I

of Rule 55(a), I.R.C.P. Under that rule, the judgment should not contain any recitation of the
record of prior proceedings Therefore, although the State requested in its complaint certain
findings, there is no need to include them in the judgment, since they have been made in the
earlier memorandum decision and order. For the same reasons, there is no reason to incorporate

I
I
I

into the judgment the findings requested by Maybee.

'

1

I
000072,

The fact that Maybee has failed to obtain a permit does not make his sales any less subject to the provisions of the
MAA.

26
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I

.

,

Next, Maybee objects to any injunctive relief based on the Master Settlement Agreement
1

Complimentary Act (MSACA), Idaho Code 5 39-8401, et seq. First, he correctly argues that

2

such relief was not requested in the complaint. The complaint did, however, request such other
and further or different relief as the Court considered appropriate. The State also requested such

4

injunctive relief in its motion for summary judgment. In his lengthy response to that motion,

11

//

Maybee did not address or object to the request for injunctive relief under the MSACA. The
Court found that the State was entitled to such relief. Idaho law is clear that a court can afford all
relief to which a party is entitled, even if not requested in the pleadings. Collins v. Parkinson, 96

9
10

I/

Idaho 294,527 P.2 1252 (1974).
Idaho Code 5 39-8403(3)(b), makes it unlawful for any person "To sell, offer or possess

for sale in this state, cigarettes of a tobacco product manufacturer or brand family not included in
the directory; . . ." Idaho Code 3 39-8407(5) provides that any person who violates Idaho Code §
"
15

//
//
I/

39-8403(3) also violates the Idaho Consumer Protection Act (ICPA), Idaho Code 5 48-601, et
seq. The ICPA clearly authorizes the attorney general to seek injunctive relief and the court to
order it. See Idaho Code 3 48-606(1) and Idaho 48-607(1). The State is entitled to such relief,

17

but the judgment will reflect the language of the MSACA.
18

l9

I1

Lastly, Maybee now objects to the State's request for a $500,000.00 civil penalty, costs

and attorney fees. Here again, the issue of a11 appropriate civil penalty was addressed in the

21

State's motion for summary judgment, but was not discussed by Maybee or by the Court. Idaho

''

Code Cj 39-8406 provides:

26
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I

1

I
I
I
I
I
I
1
1

5 39-8406. Penalties and other remedies
(1) Each stamp affixed, each sale or offer to sell, and each cigarette

possessed in violation of section 39-8403(3), Idaho Code, shall constitute a
separate violation. For each violation hereof, the district court may impose a civil
penalty in an amount not to exceed the greater of five hundred percent (500%) of
the retail value of the cigarettes or five thousand dollars ($5,000) upon a
determination of violation of section 39-8403(3), Idaho Code, or any rule adopted
pursuant thereto.

(4) The attorney general may seek an injunction to prevent or restrain a
threatened or actual violation of section 39-8403(3), 39-8405(1) or 39-8405(4),
Idaho Code, by a stamping agent and to compel the stamping agent to comply
with such subsections.
(5) A person who violates section 39-8403(3), Idaho Code, engages in an
unfair and deceptive trade practice in violation of the Idaho consumer protection
act, chapter 6, title 48, Idaho Code.

II
II
I/
I
I/ I/
I
I/
/I
I
I/ /

Maybee argues that only minimal penalties are appropriate and/or that there are issues of

fact as to Maybee's good faith or reasonable belief that his actions were lawful based on his
attorney's advice and his compliance with federal law and this Court's October 2007 order. The
State asserts that a substantial penalty is appropriate, particularly since Maybee unlawfully

continued to sell cigarettes in Idaho after receiving the State's letter concerning the alleged

violations, the complaint in this case, and the default judgment entered against him in November
of 2006 enjoining such sales.
The Court finds that a civil penalty is warranted in this case. Although Maybee asserts

that this is a case of first impression, or at least the first ruling on the issues presented, it is clear
from the record that Maybee was involved in at least one, and probably several other cases of this

type. The Court is not persuaded that Maybee had a reasonable belief that the MSACA applied
only to "units sold" measured by "excise taxes collected by the State on packs . . . bearing the
MEMORANDUM DECISION AND ORDER - PAGE 5

.

.

excise tax stamp of the state." Idaho Code 9 39-78026). Idaho Code 9 39-78020) is part of the
1
2

MSACA, which applies only to manufacturers. However, the MSACA clearly makes it unlawfui
for anyone to sell cigarettes of manufacturers or families not included on the directory, not "units

4

sold." While Maybee did raise some interesting arguments regarding Indian law, this was not
one of them. Mayhee also continued to sell such cigarettes even after he received a default

/I

judgment assessing civil penalties and enjoining him from all sales until he obtained an MAA

7

permit.
8

The Court does, however, find a $500,000.00 penalty is unwarranted. Setting the amount
9

10

of the penalty is in the discretion of the Court. The State has provided information regarding the

:1

number of cigarettes sold by Maybee in violation of the MSACA, as well as various methods by

12

which such penalty might be calculated. The Court finds it appropriate to assess a civil penalty

13

of $163,225.00, which represents the full retail price of all of Maybee's sales in Idaho. This

l4

penalty takes all of the gain out of Maybee's failure to comply.

15

The State is also the prevailing party in this case and is entitled to an award of costs and

16

attorney fees pursuant to Idaho Code 5 39-8407(5), upon presentation of a timely Memorandum
17

18

of Costs and Attorney Fees. The amount of such an award will be detelmined at a later time.
IT IS SO ORDERED.

19

20

I/

Dated this

~ b *day of February 2008.

District ~ u d g e
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25
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I

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO. l
N AND FOR THE COUNTY OF ADA

STATE OF IDAHO, by and through
LAWRENCE G. WASDEN, Attorney General,
Plaintiff,

Case No. CV-OC-0617645
JUDGMENT

VS.
SCOTT B. MAYBEE, d/b/a
SMARTSMOKER.COM,
BWCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,
Defendant.
14

Pursuant to this Court's October 31,2007 Memorandum Decision and Order, and being
15
16

I

fully advised,

I
I

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED AS FOLLOWS:

1. Defendant Maybee is permanently enjoined from:
A. Selling, offering or possessing for sale in Idaho, cigarettes of a tobacco
product manufacturer or brand family not included in the Directory; or

19
20

B. Acquiring, holding, owning, possessing, transporting, importing, or
causing to be imported cigarettes that Defendant Maybee knows or should know
are intended for distribution or sale in Idaho in violation of subsection A.'

I

25
26

The lerms "brand family," "cigarette," and "tobacco product manufacturer," have the same meaning as these terms
are defined in Idaho Code Section 39-8402. The terms "distribute," "permittt and "tobacco products" have the same
meaning as these terms are defined in Idaho Code Section 39-5702.
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II/

2. Until he obtains the tobacco permit required by the Minors' Access Act from the Idaho

Department of Health and Welfare, Defendant Maybee is enjoined from:
A. Selling or distributing tobacco products for sale or distribution at retail
in Idaho; or

B. Possessing tobacco products with the intention of selling at retail in
Idaho.

I
I

3. The provisions of paragraphs 1 and 2 are independent of each other. Compliance with
one paragraph does not excuse compliance with the other paragraph.
4. Defendant Maybee shall remit to the Office of the Idaho Attorney General, as a civil

penalty, the sum of $163,225.00.

I

5. The State of Idaho is the prevailing party entitled to costs and attorney fees upon
timely presentation of an appropriate Memorandum of Costs and Attorney Fees.
Dated this

&Oyb

day of February 2008.

I

4

0.

Kathryn bticklen
District ~ u x g e
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CERTIFICATE OF MAILING
I, J. David Navarro, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, one copy of the JUDGMENT as notice pursuant to Rule 77(d) I.R.C.P. to
each of the attorneys of record in this cause in envelopes addressed as follows:
BRETT T DELANGE
DEPUTYATTORNEYGENERAL
CONSUMER PROTECTION UNIT
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DEBORA K KRISTENSEN
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601 WEST BANNOCK STREET
POST OFFICE BOX 2720
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LAW OFFICES OF
MARGARET A MURPHY
54 HOLLYWOOD AVENUE
BUFFALO NEW YORK 14220

Ada County, Idaho
Date:
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BY
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J. Walter Sinclair, ISB No. 2243
Ernail: jwsinclair@stoel.com
W. Christopher Pooser, ISB No. 5525
Ernail: wcpooser@stoel.corn
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040

J. DAVID NAVARRO,
BYA. GARDEN
DEPUW

Margaret A. Murphy, NYSB #2112795
Email: rnurphyattyatlaw@aol.com
Law Offices of Margaret A. Murphy
54 Hollywood Avenue
Buffalo, New York 14220
Telephone: (716)822-0174
Facsimile: (7 16)822-1001
Pro Hac Counsel
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO by a d through
LAWRENCE G. WASDEN, Attorney
General,

Case No. CV OC 0617645

NOTICE OF APPEAL

Plaintiff-Respondent,
VS.
SCOTT B. MAYBEE d/b/a
SMARTSMOKER.COM,
BUYCHEAPCIGARETTES.COM, and
0RDERSMOKESDIRECT.COM
Defendant-Appellant.
TO:

I

TI-IE ABOVE-NAMED RESPONDENT, STATE OF IDAHO BY AND THROUGH

LAWRENCE G. WASDEN, ATTORNEY GENERAL AND THE CLERK OF THE ABOVEENTITLED COURT.

NOTICE OF APPEAL - 1

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Defendant-Appellant, Scott B. Maybee, d/b/a

Smartsmoker.com, Buycheapcigarettes.com, and Ordersmokesdirect.com, hereinafter
("Appellant"), hereby appeals against the above named respondent to the Idaho Supreme Court
from the following orders entered in the above entitled action, Honorable Kathryn A. Sticklen
presiding:
a.

Memorandum Decision and Order entered on October 3 1,2007, finding

Appellant violated the Master Settlement Agreement Complimentary Act, Idaho Code 4
39-8401, et seq. (the "Complementary Act") and the Prevention of Minors' Access to
Tobacco Act, Idaho Code 5 39-5701, et seq. (the "Minors' Access Act");
b.

Memorandum Decision and Order entered on February 26,2008, denying

Appellant's motion for reconsideration of the Memorandum Decision and Order entered
on October 3 1,2007; and
c.

Judgment entered on February 26,2008, permanently enjoining Appellant

from selling, offering or possessing for sale in Idaho, cigarettes of a tobacco product
manufacturer or brand family not included in the Directory or acquiring, holding,
owning, possessing, transporting, importing or causing to be imported cigarettes intended
for distribution or sale in Idaho; enjoining Appellant from selling or distributing tobacco
products for sale or distribution at retail in Idaho or possessing tobacco products with the
intention of selling at retail in Idaho, until Appellant obtains the tobacco permit required
by the Minors' Access Act; and ordering Appellant to remit to the Office of the Idaho
Attorney General, as a civil penalty, the sum of $163,225.00.

NOTICE OF' APPEAL - 2
Boisedl1969.4 0036346-00001

2.

Appellant has a right to appeal to tile Idaho Supreme Court, and the orders and

judgment set forth in paragraph 1 above are appealable orders under and pursuant to Idaho
Appellate Rule 11(a)(l) .

3.

Appellant states the following preliminary issues on appeal, subject to the right to

assert additional issues on appeal:
a.

Did the district court err in finding Appellant violated the Complimentary

b.

Did the district court err in finding Appellant violated the Minors' Access

Act;

Act; and
c.

Do the Idaho courts have subject matter jurisdiction over Appellant.

4.

Has an order been entered sealing any portion of the record? &.

5.

Reporter's Transcript.
Is a reporter's transcript requested?

b.

Appellant requests a standard transcript of the following hearings:
September 18,2007, Hearing on Motions for Summary Judgment.

1.

6.

Yes.

a.

In addition to the standard documents included in the clerk's record under Idaho

Appellate Rule 28, Appellant requests the following documents be included in the clerk's record:
a.

Plaintiffs Motion for Summary Judgment;

b.

Memorandum in Support of Plaintiffs Motion for Summary Judgment;

c.

Affidavit of Terry Pappin in Support of Plaintiff's Motion for Summary

Judgment;
d.

Affidavit of Sydney Donahoe in Support of Plaintiffs Motion for

Summary Judgment;

-

NOTICE OF APPEAL 3
Boise-211969.4 0036346-00001

e.

Defendant's Cross-Motion for Summary Judgment;

f.

Dcfendant's Memorandum in Support of Cross-Motion for Summary

Judgment;
g.

Affidavit of Scott B. Maybee in Support of Cross-Motion for Summary

Judgment;
h.

Affidavit of Peter Day in Support of Cross-Motion for Summary

Judgment;
1.

Affidavit of Margaret A. Murphy in Support of Cross-Motion for

Summary Judgment;
J.

Plaintiffs Reply Memorandum in Support of Plaintiffs Motion for

Summary Judgment;
k.

Second Affidavit of Sydney Donahoe in support of Reply Memorandum in

Support of Plaintiffs Motion for Summary Judgment;

1.

Defendant's Reply Memorandum in Support of Defendant's Cross-Motion

for Summary Judgment;
m.

Affidavit of Richard D. Kaufman in Support of Defendant's Cross-Motion

for Summary Judgment;
n.

Defendant's Objections to Proposed Final Judgment;

0.

Defendant's Motion for Reconsideration;

p.

Defendant's Memorandum in Support of Motion for Reconsideration;

q.

Affidavit of Debora K. Kristensen in Support of Motion for

Reconsideration;

-

NOTICE OF APPEAL 4
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r.

Plaintiffs Reply Memorandum in Opposition to Defendant's Motion for

Reconsideration;
s.

Plaintiffs Reply Memorandum in Support of Proposed Final Judgment;

t.

Affidavit of Beth A. Kittlemann in Support of Proposed Final Judgment

and

7.

I certify:
a.

that a copy of this Notice of Appeal has been served on the court reporter;

b.

that the requested transcript has already been prepared and the fee for

preparation paid;
c.

that the estimated fee for preparation of the clerk's record of $100.00 has

been paid, subject to adjustment up011 receipt from the clerk's office of an estimate of
cost;
d.

That the Appellant's filing fee has been paid;

e.

That service has been made upon all parties required to be served pursuant

to Idaho Appellate Rule 20.
DATED: April

L,

2008.

n

STOEL

VESLLP

W. Christopher Pooser

NOTICE OF APPEAL - 5
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CERTIFICATE OF SERVICE
day of April, 2008,I served a true and correct

I HEREBY CERTIFY that on this

copy of a NOTICE OF APPEAL in the above-entitled matter as follows:
Brett T. DeLanges
Deputy Attorney General
Consumer Protection Division
Office of the Attorney General
Len B. Jordan Building
650 W. State St., Lower Level
P.O. Box 83720
Boise, ID 83720-0010

[ ] Via Overnight Mail
[ ] Via Hand Delivery

d
[
[
[

Lawrence G. Wasden
Idaho Attorney General
Office of the Attorney General
Len B. Jordan Building
650 W. State Street, Lower Level
P.O. Box 83720
Boise, ID 83720-0010

V i a U.S. Mail
] Via Facsimile
] Via Overnight Mail
] Via Hand Delivery

By:
W. Christopher Pooser
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL, DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO by and through
LAWRENCE G. WASDEN, Attorney
General,

Supreme Court Case No. 35200
CERTIFICATE OF EXHIBITS

Plaintiff-Respondent,
VS.
SCOTT B. MAYBEE d/b/a
SMARTSMOKER.COM,
BWCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,
Defendant-Appellant.
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. The State of Idaho's Memorandum in Support of Its Motion for Summary Judgment, filed
June 19,2007.
2. Affidavit of Teny Pappin, filed June 19,2007.
3. Affidavit of Sydney Donahoe, filed June 19,2007.
4. Defendant's Memorandum in Support of Defendant's Cross-Motion for Summary
Judgment and in Opposition to Plaintiffs Motion for Summary Judgment, filed
August 21,2007.
5. Affidavit of Peter Day in Support of Defendant's Cross-Motion for Summary Judgment
and in Opposition to Plaintiffs Motion for S w a r y Judgment, filed August 21,2007.
6. Affidavit of Scott B. Maybee in Support of Defendant's Cross-Motion for Sumnlary
Judgment and in Opposition to Plaintiffs Motion for Summary Judgment, filed
August 21,2007.

CERTIFICATE OF EXHIBITS

7. Affidavit of Margaret A. Murphy in Support of Defendant's Cross-Motion for Summary
Judgment and in Opposition to Plaintiffs Motion for S w a g Judgment, filed
August 21,2007.
8. The State of Idaho's Reply Memorandum in Support of Its Motion for Summary
Judgment and in Opposition to Defendant's Cross-Motion for Summary Judgment, filed
September 4,2007.
9. Second Affidavit of Sydney Donahoe, filed September 4,2007.
10. Defendant's Reply Memorandum in Support of Defendant's Cross-Motion for Summary
Judgment, filed September 11,2007.
11. Affidavit of Richard D. Kaufman, filed September 11,2007.
12. Memorandum in Support of Defendant's Motion for Reconsideration, filed
December 17,2007.
13. Affidavit of Debora K. Kristensen in Support of Defendant's Motion for Reconsideration,
filed December 17,2007.
14. The State of Idaho's Reply Memorandum in Opposition lo Defendant's Motion for
Reconsideration, filed December 28,2007.
15. The State of Idaho's Reply Memorandum in Support of the Proposed Final Judgment,
filed December 28,2007.
16. Affidavit of Beth A. Kittelmann, filed December 28,2007.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 13'~day of June, 2008.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE OF EXHIBITS

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
N AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO, I
STATE OF IDAHO by and through
LAWRENCE G. WASDEN, Attorney
General,

Supreme Court Case No. 35200
CERTIFICATE OF SERVICE

I

Plaintiff-Respondent,
SCOTT B. MAYBEE d/b/a
SMARTSMOKER.COM,
BWCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,

I

Defendant-Appellant.

1

I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

J. WALTER SINCLAIR
ATTORNEY FOR APPELLANT
BOISE, IDAHO

BRETT T. DeLANGE
ATTORNEY FOR RESPONDENT
BOISE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court

Date of Service:

JUN 16 2008

CERTIFICATE OF SERVICE

MAR GAR^ L
BY
Deputy Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO by and through
LAWRENCE G. WASDEN, Attorney
General,

I

Supreme Court Case No. 35200
CERTIFICATE TO RECORD

Plaintiff-Respondent,

SCOTT B. MAYBEE d/b/a
SMARTSMOKER.COM,
BWCHEAPCIGARETTES.COM, and
ORDERSMOKESDIRECT.COM,

I

Defendant-Appellant.

1

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
8Ihday of April, 2008

J. DAVID NAVARRO
Clerk ofthe District Court

~%$QARET
BY
Deputy Clerk

CERTIFICATE TO RECORD

